
 

 BUILDING CODE BOARD OF APPEALS
 MONDAY, DECEMBER 6, 2021 - 6:30 PM

 Council Chambers, City Hall or 
REMOTE VIA VIRTUAL PLATFORM 

LebanonNH.gov/LIVE

1. Call to Order
2. Approval of Minutes
 A. November 15, 2021
3. Public Hearing Items

 

A. One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264), 
zoned LD: An appeal concerning an interpretation of Section 306.1 
(“Access”) and Section 306.5 (“Equipment and Appliances on Roofs or 
Elevated Structures”) of the International Mechanical Code (IMC) by the 
Building Code Official. BCBA2021-01-01A

4. Staff Comments
5. Adjournment

The order of agenda items is subject to change. 
 
Meetings are open for in-person and remote attendance. Members of the public that wish to attend remotely may do 
so by going to LebanonNH.gov/Live where you will find instructions on how to enter the meeting. Members of the 
public will be able to participate and ask questions through the City’s virtual platform or by phone. Please note: 
Should technical difficulties occur during the meeting that disrupts virtual or phone connection(s), the meeting will 
continue without remote access capabilities.
 
If you have any questions or would like to view the files for the application identified above, please contact the 
Planning & Development Department by sending an e-mail to planning@lebanonnh.gov, or by calling 603-448-1457, 
or by visiting the Planning and Development Office located in City Hall during regular work hours, Monday through 
Thursday, 7AM to 5PM. The application materials will also be posted to the City's website 
at LebanonNH.gov/Agendas.
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DRAFT 
LEBANON BUILDING CODE BOARD OF APPEALS 

MONDAY, November 15, 2021, 7:00 PM 
Council Chambers, City Hall or  

Remote Via Virtual Platform  
LebanonNH.gov/LIVE  

 
MEMBERS PRESENT:  Chair William Koppenheffer, Vice Chair Jennifer Mercer, Dan Nash, Paul 

McDonough (Alt), Jennifer Barkley (Alt) attended Remotely   
 
MEMBERS ABSENT: Dave Newlove, Jeremy Katz  
  
STAFF PRESENT:  Tim Corwin – Senior Planner and Zoning Administrator   
________________________________________________________________________________ 
 
1.   CALL TO ORDER  1 
 2 
The meeting was called to order at 7:01 PM by Chair Koppenheffer.    3 
 4 
Mr. McDonough and Ms. Barkley were given voting privileges for this meeting.  Ms. Barkley was 5 
allowed to participate remotely because it was not reasonable for her to attend.  She had direct exposure 6 
to Covid and is awaiting test results.   7 
  8 
2.   APPROVAL OF MINUTES 9 
 10 
 A. November 1, 2021  11 
 12 
Mr. Nash MOVED to approve the November 1, 2021, Minutes as presented in the November 15, 2021, 13 
with amendments.  14 
Seconded by Vice Chair Mercer.    15 
 16 
Amendments.  Page 3, Line 34; Add ‘Dan Nash stated.’   17 
*The Vote on the Motion was approved (4-0-1).  18 
Chair Koppenheffer abstained.   19 
 20 
3.   REHEARING REQUEST 21 
 22 

A. One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264), zoned LD: 23 
Request to rehear an appeal concerning an interpretation of Section 306.1 (“Access”) and 24 
Section 306.5 (“Equipment and Appliances on Roofs or Elevated Structures”) of the 25 
International Mechanical Code (IMC) by the Building Code Official, denied by the Board on 26 
November 1, 2021. BCBA2021-01A 27 

 28 
The status of rehearing requests is unclear, at best, under NH law.  There is no provision or 29 
information about how a rehearing for the Board of Appeals should be held.  There is a motion from 30 
the applicant to rehear and given the state of law the Board can dismiss the request because there is no 31 
provision under the statute, they can agree to rehear it, or they can deny the motion. Or the Board 32 
could decide to not grant the rehearing and but could decide to reconsider its own decision and that 33 
should be done within 30 days.   34 
 35 
Because there is no provision for a rehearing, the statutes are unclear, and the Zoning Board hears 36 
appeals regarding the Building Code, the Board determined that it is reasonable to follow the Zoning 37 
Board guidelines for appeal.  They proceeded to consider the motion for a rehearing. 38 
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In a Zoning Board rehearing, new evidence is not permitted.  The Board determines if their original 1 
decision should be upheld, reconsidered, or be reheard.  With reconsideration no new evidence is 2 
allowed.  With a rehearing, it is reopened for additional evidence.  In this matter, because 3 
interpretation is at stake, some members thought it is reasonable that more education would be 4 
appropriate and that would merit a rehearing.  Reconsideration is a matter of the Board only, but 5 
rehearing does not necessarily mean starting over.  The applicant has made points in his request that 6 
warrant reconsideration.  Mr. Katz has raised arguments in his motion for rehearing and some 7 
members believe the Board does not have enough evidence to make a decision.  There is reason to 8 
consider why the applicant claims discrimination and estopple.  The Chair would like to see the 9 
background for those claims.  Also, the Chair does not believe the inspectors testimony is completely 10 
clear.  There could be a limited rehearing focusing the discussion, instead of starting from scratch.  11 
Both a rehearing and a reconsideration should be scheduled within 30 days and the timeline should be 12 
agreeable to the applicant because the rules are not clear.   13 
 14 
Chair Koppenheffer gave examples of things he would like to know about, such as the use of man 15 
trucks for service.  The questions the ICC answered had to do with platforms and heights above the 16 
ground less than 16 feet.  What is the height they are dealing with?  Did the ICC misunderstand the 17 
questions?  And what is the substance of the claims of discrimination?  Things need to be sorted out 18 
and he strongly urges a limited rehearing.  It would need to be readvertised, and that could still be 19 
done in time for the meeting the first Monday in December.   20 
 21 
Mr. Nash MOVED to grant a rehearing for the regular meeting on Monday, December 6, 2021. 22 
Seconded by Chair Koppenheffer.      23 
 24 
Vice Chair Mercer restated her opinion that this is not a Zoning Board negotiation.  It is determining 25 
if the written word has been applied properly.  It is not an interpretation.  It is about determining if it 26 
applies and whether that agrees with the building inspectors’ determination.  It is not whether the 27 
building inspectors applied it properly.  The Board is independent of the building inspectors.  Chair 28 
Koppenheffer believes there are facts that are undetermined, and the facts would enter into making a 29 
decision.    30 
 31 
The applicant would be asked to incorporate all prior hearing materials into the rehearing and 32 
therefore it would be a limited hearing.  Everyone is anxious to get this done in a timely manner, so it 33 
is suggested that all prior testimony is incorporated.   34 
 35 
*The Vote on the Motion was approved (4-1).  36 
Vice Chair Mercer voted nay.     37 
 38 
4. ADJOURNMENT 39 
 40 
Mr. Nash MOVED to adjourn the meeting at 7:25 PM. 41 
Seconded by Vice Chair Mercer.  42 
*The Vote on the Motion was unanimously approved (5-0).   43 
 44 
Respectfully submitted, 45 
Linda Billings 46 
Recording Secretary 47 
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51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 

TEL: 603-448-1457 FAX: 603-442-6141  WWW.LEBANONNH.GOV 

 

 

 CITY OF LEBANON ~ PLANNING & DEVELOPMENT 

 

 

MEMORANDUM 

 
 
TO:  Building Code Board of Appeals     
 
FROM: Zoning Administrator  
 
RE: One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264)    
                      Appeal of Building Code Interpretation   
 
DATE:  December 1, 2021 
 
 

 
HEARING NOTICE 

 
One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264), zoned LD: An appeal 
concerning an interpretation of Section 306.1 (“Access”) and Section 306.5 (“Equipment and 
Appliances on Roofs or Elevated Structures”) of the International Mechanical Code (IMC) by the 
Building Code Official. BCBA2021-01 
 
 

BACKGROUND 
 
The subject appeal was originally heard on October 4, October 18, and November 1, and was 
denied by the Board. The applicant requested a rehearing which was granted on November 18 
with a rehearing scheduled for December 6. Pursuant to the attached e-mail from Jeremy Katz 
sent on November 30, 2021, the applicant requests that the record of the original hearing is 
incorporated into the record for the rehearing.1 Accordingly, attached are all of the materials from 
the original hearing including staff memos, agenda packets, application submissions, exhibits, 
and e-mail correspondence shared with the Board. (Note that these materials are available on-
line only and will not be included with the hard copies of the Board’s agenda packet).  
 
 

 
1 “[When] the board grants the motion for rehearing, an entirely new hearing must be advertised and appropriate 

notice given to abutters. At the time of the new hearing, all evidence is to be considered and the hearing conducted 

in the same manner as the original hearing although presumably, in the interest of saving time, the board could 

accept as part of the record testimony and exhibits introduced at the first hearing.” 15 New Hampshire Practice: 

Land Use Planning and Zoning, Ch. 21, Board of Adjustment Procedure, § 21.18 (LexisNexis Matthew Bender).  
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Tim Corwin

From: Jeremy Katz <katz95@gmail.com>

Sent: Tuesday, November 30, 2021 12:58 PM

To: Tim Corwin

Subject: [EXTERNAL] BCBA Hearing

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin  

 

I am following up on your inquiry regarding next Monday's BCBA hearing.  I listened in to the rehearing 

deliberations, and my understanding from the Chair was that it was his preference for the 12/6 hearing to fully 

incorporate all prior testimony and evidence presented to date.  My further understanding was that the Board 

wanted me available for questioning relative to the matters that I brought up in my filing. 

 

I have no opposition to the Chair's requested approach.  As a result, please incorporate all prior presentations, 

evidence, testimony, and Q&A from the prior hearings into the record for this current hearing.  I will plan to 

attend the BCBA hearing on 12/6 to answer questions from the board.  In the event that I have additional 

information and/or argument to present, I will make it in person at the hearing. 

 

Please let me know if you have any questions or if I have misunderstood anything. 

 

Best, 

Jeremy Katz 

Manager 

One Mechanic Street, LLC 

 

 

  

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as 

spam. 
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1

Tim Corwin

From: Jeremy Katz <katz95@gmail.com>

Sent: Friday, October 15, 2021 11:42 AM

To: Tim Corwin

Subject: [EXTERNAL] Monday meeting

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin  

 

Thanks for reaching out to me regarding Monday's appeals meeting.   

 

My understanding of the procedural status is that the meeting was continued with the hearing still open to 

allow 2 extra weeks for some additional information and that information has not been received.  Although I 

am sympathetic to the fact that elements of those third party requests have not yet been received, I would 

prefer that the meeting happen as scheduled on Monday night.  Essentially, waiting on third parties who have 

no obligation to submit by any timeline, and whose comments are substantially hearsay (whether they favor 

the applicant or not  is irrelevant), could hamstring my entire project for an indefinite period of time which 

would be patently unfair. 

 

This is especially problematic considering my testimony that is memorialized on page 3, lines 9-11 of the 

proposed minutes.  We have open building penetrations, made in good faith on the basis of a code-reviewed 

(and City approved) plan and pursuant to a licensed engineer charged with making a design that complies with 

all applicable codes.  Construction season is ending and this issue is bottlenecking progress. 

 

I would like to appear on Monday evening and speak to any remaining items that can bring this to a conclusion 

so that I don't have a stranded asset exposed to the elements through the winter season.  Also, I'd also ask the 

board to consider the following: 

 

1)  legal opinion.   My understanding is that the Board requested a legal opinion from the City Attorney as to 

whether they should implement the clear language of the code or whether they should instead rely on the 

generic statement of intent of the code - and that this has not had a response yet.  There are three possible 

solutions to this.   First, the City Attorney can be invited to present (either telephonically or in person) their 

opinion - and the Board can determine whether this is appropriate to do in open session or non-

public.  Second, the City can rely on the substantial New Hampshire guidebooks that have addressed this 

question (i.e. Loughlin's Planning and Zoning Practice and Procedure).  Third, the City can extract some of the 

extensive case law where the New Hampshire Supreme Court has opined on matters such as this.   

 

Put another way, there may be very good reasons why the City Attorney can't respond in 2 weeks, but those 

same reasons might mean the City Attorney can't respond for a year.  I do not believe that this creates an 

insurmountable issue for the Board that they can not work around on Monday. 

 

2)  Code Opinion 
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I understand that a request for the opinion of the code interpretation has been submitted and no response 

has been received.  Not only do I not believe that this should delay a result, I furthermore believe that this 

request is inadmissable (if it supports me or not, at the very least not without presenting the writer to testify 

and be examined) and any delay or reliance on this is procedurally defective.   

 

If the New Hampshire legislature wanted the writers of the code to be the party to interpret it and where 

appeals can be sent to, they would have written the law to say that.  Then, I could have received a 

disagreeable interpretation, sent it to the Code writers, gotten an opinion and never would have to show up at 

the Board.    It is the equivalent of taking a zoning administrative appeal and saying "let's get the opinion of 

the town voters on what this means."   

 

At relatively substantial expense, I procured an expert who provided expert testimony and appeared (after 

working hours) to present that testimony and make himself available for cross-examination.  That expert 

testified that the design complies with the code and that the applicant's code interpretation is correct.  There 

is no competing expert, and there is reason to believe that the presented expert is anything but qualified and 

credible.  Again, New Hampshire practice and procedure (along with relevant case law) is mature on this issue 

and that expert testimony should be dispositive. 

 

3)  Issues have narrowed. 

 

At the hearing, the City testified that the side of a building is not "a roof or elevated structure."  Relative to the 

appeal of 306.5 this dispositively resolves the issue, since that section exclusively addresses roofs and elevated 

structures.  Since there is no factual dispute from either side that no "elevated structure" is implicated, the 

Board should be able to give immediate relief by granting the appeal relative to 306.5. 

 

I'm glad to discuss in more detail. 

 

best 

Jeremy 

 

 

 

 

  

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as 

spam. 
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Tim Corwin

From: Jason Toves <jtoves@ICCSafe.ORG>

Sent: Wednesday, October 13, 2021 8:42 AM

To: Tim Corwin

Cc: David Brooks; Calvin Hunnewell

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 
 
I have added Q3 per your response.  I will send the response back to you as quickly as possible.   
 
Q1:  Does Section 306.1 require a level working space not less than 30 inches deep and 30 inches 
wide (762 mm by 762 mm) be provided in front of the control side of a heat pump condensing unit 
that is mounted on the exterior wall of a building when the distance that service personnel would have 
to climb is not greater than 16 feet? 
 
Q2:  Does Section 306.5 require a permanent means of access be provided to service a heat pump 
condensing unit that is mounted on the exterior wall and the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
Q3:  How is the distance that service personnel would have to climb determined? 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (5734 remote extension) 
 
One Touch Numbers below 
(888) 422-7233,, 5734 (remote extension) 
jtoves@iccsafe.org 
www.iccsafe.org  
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From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 12, 2021 9:51 PM 

To: Jason Toves <jtoves@ICCSafe.ORG> 

Cc: David Brooks <David.Brooks@lebanonnh.gov>; Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Thank you Jason. I think these are good, but we’re also asking how to interpret “the distance that service personnel 

would have to climb”. Is “the distance that service personnel would have to climb” measured from the ground to where 

the service personnel’s feet are located on a ladder? Or is “the distance that service personnel would have to climb” 

measured from where the unit is located? 

 

Also, please note that the heat pump condensing units will be mounted at least 18 ft. from the ground.   

 

Thanks again, Tim  

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

51 No. Park Street 

Lebanon, NH 03766 

(PH.) 603.448.1457, ext.6127 

(FAX) 603.442.6141 

TIM.CORWIN@LEBANONNH.GOV 

WWW.LEBANONNH.GOV 

 

 
 
New City Hall Hours: 

Mon-Thu: 7:00AM - 5:00PM 

Fri: Closed 

 
NOTICE: THIS E-MAIL AND ANY REPLY TO THIS E-MAIL MAY BE CONSIDERED A “GOVERNMENTAL RECORD” PER 

NH RSA 91-A:1-A. THE CITY OF LEBANON IS REQUIRED TO MAKE GOVERNMENTAL RECORDS AVAILABLE TO 

THE PUBLIC UPON REQUEST, IN ACCORDANCE WITH NH RSA 91-A:4. THE CITY IS ALSO REQUIRED TO RETAIN 

GOVERNMENTAL RECORDS FOR MINIMUM PERIODS OF TIME AS SET FORTH IN NH RSA 33-A:3-A.  

 

From: Jason Toves <jtoves@ICCSafe.ORG>  

Sent: Tuesday, October 12, 2021 1:41 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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I believe I understand your questions.  I can answer your inquiry with the following two 
questions.  Please let me know if the following will work or revise them as necessary. 
 
Q1:  Does Section 306.1 require a level working space not less than 30 inches deep and 30 inches 
wide (762 mm by 762 mm) be provided in front of the control side of a heat pump condensing unit 
that is mounted on the exterior wall of a building when the distance that service personnel would have 
to climb is not greater than 16 feet? 
 
Q2:  Does Section 306.5 require a permanent means of access be provided to service a heat pump 
condensing unit that is mounted on the exterior wall and the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (5734 remote extension) 
 
One Touch Numbers below 
(888) 422-7233,, 5734 (remote extension) 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Jason Toves  

Sent: Tuesday, October 12, 2021 12:01 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov>; Chris Reeves <creeves@iccsafe.org> 

Cc: Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Mr. Corwin, 
 
I received the correction.  I am looking over your question now.   
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
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final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (5734 remote extension) 
 
One Touch Numbers below 
(888) 422-7233,, 5734 (remote extension) 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 12, 2021 11:56 AM 

To: Chris Reeves <creeves@iccsafe.org> 

Cc: Jason Toves <jtoves@ICCSafe.ORG>; Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Chris – thank you. Just one point of clarification – we’re working with the 2015 IMC, not the 2018 IMC. -Tim  

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

 

From: Chris Reeves <creeves@iccsafe.org>  

Sent: Tuesday, October 12, 2021 12:29 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: Jason Toves <jtoves@ICCSafe.ORG>; Chris Reeves <creeves@iccsafe.org> 

Subject: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Tim Corwin, 

 

I have forwarded your code opinion request to Jason Toves. Typical turn-around time for a written response is about 5 

working days.  

 

While not clearly indicated, the appropriate code year is assumed to be the 2018 IMC. Confirmation is required. 

 

Please let me know if you have any questions. 

 

 

Christopher R. Reeves, P.E. 

Director, Architectural & Engineering Services 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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International Code Council, Inc. 

Central Regional Office 

888-ICC-SAFE (422-7233), x4309  

creeves@iccsafe.org 

 

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 12, 2021 9:24 AM 

To: Chris Reeves <creeves@iccsafe.org> 

Cc: Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: Code Opinion - IMC 306.1 & 306.5 

 

Hi Chris –  

 

I tried submitting the following request on-line, but I keep receiving a “you have been blocked” message.  

 

I am writing in regards to an appeal that has been filed with the Lebanon, NH Building Code Board of Appeals challenging 

an interpretation made by the Lebanon Building Inspectors with respect to Sections 306.1 and 306.5 of the International 

Mechanical Code (IMC). Attached is a copy of the appeal materials including the Building Inspectors' written 

determination.  

 

The appeal involves the installation of certain apparatus to the exterior of a building in Lebanon (which is currently being 

renovated from a commercial building to a multi-family building) and whether that apparatus requires installation of a 

30 in by 30 in level working space (Section 306.1 of the IMC) and whether for maintenance purposes the apparatus can 

be accessed by a ladder or if instead a permanent means of access needs to be provided (Section 306.5 of the IMC).  

 

Included in the attached are photos showing examples of the apparatus installed on another building in an unspecified 

location. Also included is a plan sheet from the building permit application submitted for the renovation which depicts 

the apparatus in question (which are collectively circled in red on the plan sheet – a notation added by staff). In addition 

to circling the apparatus in question, staff also added notes in red indicating the size of the apparatus and the distance 

from what we think (but are not sure) is the ground.  

 

The Board has asked staff to contact the ICC for an opinion with respect to the following:  

 

1. The applicant states that the apparatus proposed to be hung on the exterior of the wall are “heat pumps”, or “mini-

splits”. Assuming that the apparatus proposed to be hung on the exterior wall of the building at 1 Mechanic Street are 

“heat pumps” as defined in Chapter 2 of the IMC: 

 

a. Are the apparatus proposed to be hung on the exterior wall of the building at 1 Mechanic Street also considered 

to be appliances, as that term is defined in Chapter 2? 

 

b. If not, do the apparatus proposed to be hung on the exterior wall of the building at 1 Mechanic Street constitute 

any of the other three things identified in the first sentence of Section 306.1? i.e. are they a “control device” or 

“heat exchanger” or “HVAC system component”? 

 

c. If so, are those three things (“control device”/“heat exchanger”/“HVAC system component”) also considered to 

be appliances? 

 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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d. Does the last sentence of Section 306.1 (requiring a 30 in x 30 in level working space) apply to the apparatus 

proposed to be hung on the exterior wall of the building at 1 Mechanic Street? 

 

2. With respect to Section 306.5: 

 

a. Does Section 306.5 apply to things that are affixed to the side of a building? In other words, does the side of a 

building constitute an “elevated structure”? 

 

b. If so, how is the 16 ft. measured? 

 

Thank you very much for your assistance. If you have any questions or need additional information, please let us know. -

Tim  

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

51 No. Park Street 

Lebanon, NH 03766 

(PH.) 603.448.1457, ext.6127 

(FAX) 603.442.6141 

TIM.CORWIN@LEBANONNH.GOV 

WWW.LEBANONNH.GOV 

 

 
 
New City Hall Hours: 

Mon-Thu: 7:00AM - 5:00PM 

Fri: Closed 

 
NOTICE: THIS E-MAIL AND ANY REPLY TO THIS E-MAIL MAY BE CONSIDERED A “GOVERNMENTAL RECORD” PER 

NH RSA 91-A:1-A. THE CITY OF LEBANON IS REQUIRED TO MAKE GOVERNMENTAL RECORDS AVAILABLE TO 

THE PUBLIC UPON REQUEST, IN ACCORDANCE WITH NH RSA 91-A:4. THE CITY IS ALSO REQUIRED TO RETAIN 

GOVERNMENTAL RECORDS FOR MINIMUM PERIODS OF TIME AS SET FORTH IN NH RSA 33-A:3-A.  

 

Join us November 15-18 for the innovative 4-day online training event, ICC Learn Live. Get the latest 
building safety updates and earn valuable CEUs. Register Today! 

 

 

  

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as 

spam. 
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51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 

TEL: 603-448-1457 FAX: 603-442-6141  WWW.LEBANONNH.GOV 

 

 

 CITY OF LEBANON ~ PLANNING & DEVELOPMENT 

 

 

MEMORANDUM 

 
 
TO:  Building Code Board of Appeals     
 
FROM: Zoning Administrator  
 
RE: One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264)    
                      Appeal of Building Code Interpretation – continued from October 18, 2021  
 
DATE:  October 27, 2021 
 
 

HEARING NOTICE 
 
One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264), zoned LD: An appeal 
concerning an interpretation of Section 306.1 (“Access”) and Section 306.5 (“Equipment and 
Appliances on Roofs or Elevated Structures”) of the International Mechanical Code (IMC) by the 
Building Code Official. BCBA2021-01 
 

STAFF COMMENTS 
 
Attached please find the following:  
 

• Staff correspondence with the International Code Council (ICC) regarding Sections 306.1 
and 306.5 of the IMC.  
 

• A memo from the Building Inspectors commenting on the ICC’s answers to the questions 
posed by staff regarding Sections 306.1 and Section 306.5 of the IMC.  

 
Note that pursuant to the Board’s discussion at the October 4th hearing, staff has also asked the 
City’s legal counsel the following question: “Where the Board is asked to interpret a provision of 
the IMC that is vague or unclear, shall the Board take into account how the provision has been 
interpreted in the past by the Building Inspector to understand the meaning and intent of the 
provision, or shall  the Board only consider the written words of the provision?” We expect to 
receive a response prior to the November 1st hearing and will release to the Board and to the 
applicant (subject to authorization from the City Manager’s office).  
 
 
cc:  One Mechanic Street, LLC (via e-mail)  
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Tim Corwin

From: Tim Corwin

Sent: Tuesday, October 26, 2021 1:40 PM

To: Jason Toves

Cc: Chris Reeves; David Brooks; Calvin Hunnewell; Brad Shaw

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5

Thank you Jason. Yes, “is a heat pump condenser unit an appliance” is the question we asked you via e-mail yesterday 

morning. We asked this again during our phone call with you yesterday afternoon and you answered “yes”. -Tim  

 

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

 

From: Jason Toves <jtoves@ICCSafe.ORG>  

Sent: Tuesday, October 26, 2021 1:30 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: Chris Reeves <creeves@iccsafe.org> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 
 
I received your e-mail.  I will send you the response as soon as possible.  Note that it may take up to 
five business days to receive a response, because all email questions must have at least two persons 
look at them, one who writes the response and at least one other person who reviews it, for quality 
control.  Note that the response will be for the following question. 
 
Q:  Is a heat pump condenser unit an appliance? 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 
Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
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International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (extension 5681) 
 
One Touch Numbers below 
(888) 422-7233,, 5681 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 26, 2021 12:19 PM 

To: Jason Toves <jtoves@ICCSafe.ORG> 

Cc: Chris Reeves <creeves@iccsafe.org>; Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov>; Brad Shaw 

<Brad.Shaw@lebanonnh.gov>; David Brooks <David.Brooks@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Jason –  

 

Thank you for speaking with me and Brad Shaw yesterday afternoon. We do have one follow up question. In my e-mail 

sent yesterday morning, I had asked whether a Mitsubishi 9000 heat pump condenser unit is an “appliance”. During our 

call, I believe you agreed without hesitation that a heat pump condenser unit is an “appliance”. For the benefit of our 

Building Code Board of Appeals and the appellant, can you confirm with a reply to this e-mail that it is ICC’s position that 

a heat pump condenser unit is an “appliance”?     

 

Thank you again for your time and assistance. We greatly appreciate it. -Tim  

 

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

 

From: Jason Toves <jtoves@ICCSafe.ORG>  

Sent: Monday, October 25, 2021 4:36 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: Chris Reeves <creeves@iccsafe.org> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 
 
At this time we will close out this email submission.  Please let us know if there is anything else with 
which we may help you in the future. 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (extension 5681) 
 
One Touch Numbers below 
(888) 422-7233,, 5681 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Jason Toves  

Sent: Monday, October 25, 2021 12:54 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: Chris Reeves <creeves@iccsafe.org>; David Brooks <David.Brooks@lebanonnh.gov>; Calvin Hunnewell 

<Calvin.Hunnewell@lebanonnh.gov>; Brad Shaw <Brad.Shaw@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Mr. Corwin, 
 
I was out of the office this morning.  I have meetings until 2:00 p.m. central time.  I will call you as 
soon as I can. 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (extension 5681) 
 
One Touch Numbers below 
(888) 422-7233,, 5681 
jtoves@iccsafe.org 
www.iccsafe.org  
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From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Monday, October 25, 2021 9:50 AM 

To: Jason Toves <jtoves@ICCSafe.ORG> 

Cc: Chris Reeves <creeves@iccsafe.org>; David Brooks <David.Brooks@lebanonnh.gov>; Calvin Hunnewell 

<Calvin.Hunnewell@lebanonnh.gov>; Brad Shaw <Brad.Shaw@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Hi Jason –  

 

We left you a voice mail earlier and would like to speak with you today, if possible, for further clarification. In the 

meantime though, we have two follow up questions regarding Section 306.1 of the IMC:  

 

1) Is a Mitsubishi 9000 heat pump condenser unit an appliance?  

 

2) If a level working space of 30 in. by 30 in. is not required for “elevated appliances”, to what or for what does the 30 in. 

by 30 in. level working space requirement apply?  

 

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

51 No. Park Street 

Lebanon, NH 03766 

(PH.) 603.448.1457, ext.6127 

(FAX) 603.442.6141 

TIM.CORWIN@LEBANONNH.GOV 

WWW.LEBANONNH.GOV 

 

 
 
New City Hall Hours: 

Mon-Thu: 7:00AM - 5:00PM 

Fri: Closed 

 
NOTICE: THIS E-MAIL AND ANY REPLY TO THIS E-MAIL MAY BE CONSIDERED A “GOVERNMENTAL RECORD” PER 

NH RSA 91-A:1-A. THE CITY OF LEBANON IS REQUIRED TO MAKE GOVERNMENTAL RECORDS AVAILABLE TO 

THE PUBLIC UPON REQUEST, IN ACCORDANCE WITH NH RSA 91-A:4. THE CITY IS ALSO REQUIRED TO RETAIN 

GOVERNMENTAL RECORDS FOR MINIMUM PERIODS OF TIME AS SET FORTH IN NH RSA 33-A:3-A.  

 

From: Jason Toves <jtoves@ICCSafe.ORG>  

Sent: Wednesday, October 20, 2021 8:50 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: Chris Reeves <creeves@iccsafe.org> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 
 
Following are the responses to your questions. 
 
October 20, 2021 
 
RE:  15 IMC 306.1 and 306.5 
 
Q1:  Does Section 306.1 require a level working space not less than 30 inches deep and 30 inches 
wide (762 mm by 762 mm) be provided in front of the control side of a heat pump condensing unit 
that is mounted on the exterior wall of a building when the distance that service personnel would have 
to climb is not greater than 16 feet? 
 
A1:  No, Section 306.1 requires a level surface in front of appliances, but this provision is intended to 
apply to the orientation of the appliance with respect to obstructions and not necessarily to a level 
surface (a platform) for elevated appliances.  The code is silent on the issue of level surfaces for 
elevated appliances, with the exception of when a level platform is required for sloped roofs per 
Section 306.5.1.  For instance, the code does not require a level surface (a platform) for unit heaters 
mounted near the roof in the high bay area of a warehouse.    
 
Q2:  Does Section 306.5 require a permanent means of access be provided to service a heat pump 
condensing unit that is mounted on the exterior wall and the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
A2:  No, Section 306.5 only requires a permanent means of access to be provided when the service 
personnel would be required to climb greater than 16 feet to an elevated structure or a roof 
surface.  For instance, the code would not require a permanent means of access of a wall mounted 
exhaust fan, even if it is located more than 16 feet above the finished grade below.   
 
Q3:  How is the distance that service personnel would have to climb determined? 
 
A3:  The distance that personnel must climb to determine the applicability of the permanent means of 
access provision of Section 306.5 is determined by the path of travel from finished grade up to the 
equipment in question, provided they are on an elevated platform or roof.  See A2. 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
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Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (extension 5681) 
 
One Touch Numbers below 
(888) 422-7233,, 5681 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Wednesday, October 13, 2021 8:15 AM 

To: Jason Toves <jtoves@ICCSafe.ORG> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Thank you Jason, much appreciated.  

 

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

 

From: Jason Toves <jtoves@ICCSafe.ORG>  

Sent: Wednesday, October 13, 2021 8:42 AM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: David Brooks <David.Brooks@lebanonnh.gov>; Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 
 
I have added Q3 per your response.  I will send the response back to you as quickly as possible.   
 
Q1:  Does Section 306.1 require a level working space not less than 30 inches deep and 30 inches 
wide (762 mm by 762 mm) be provided in front of the control side of a heat pump condensing unit 
that is mounted on the exterior wall of a building when the distance that service personnel would have 
to climb is not greater than 16 feet? 
 
Q2:  Does Section 306.5 require a permanent means of access be provided to service a heat pump 
condensing unit that is mounted on the exterior wall and the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
Q3:  How is the distance that service personnel would have to climb determined? 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (5734 remote extension) 
 
One Touch Numbers below 
(888) 422-7233,, 5734 (remote extension) 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 12, 2021 9:51 PM 

To: Jason Toves <jtoves@ICCSafe.ORG> 

Cc: David Brooks <David.Brooks@lebanonnh.gov>; Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Thank you Jason. I think these are good, but we’re also asking how to interpret “the distance that service personnel 

would have to climb”. Is “the distance that service personnel would have to climb” measured from the ground to where 

the service personnel’s feet are located on a ladder? Or is “the distance that service personnel would have to climb” 

measured from where the unit is located? 

 

Also, please note that the heat pump condensing units will be mounted at least 18 ft. from the ground.   

 

Thanks again, Tim  

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

51 No. Park Street 

Lebanon, NH 03766 

(PH.) 603.448.1457, ext.6127 

(FAX) 603.442.6141 

TIM.CORWIN@LEBANONNH.GOV 

WWW.LEBANONNH.GOV 

 

 
 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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New City Hall Hours: 

Mon-Thu: 7:00AM - 5:00PM 

Fri: Closed 

 
NOTICE: THIS E-MAIL AND ANY REPLY TO THIS E-MAIL MAY BE CONSIDERED A “GOVERNMENTAL RECORD” PER 

NH RSA 91-A:1-A. THE CITY OF LEBANON IS REQUIRED TO MAKE GOVERNMENTAL RECORDS AVAILABLE TO 

THE PUBLIC UPON REQUEST, IN ACCORDANCE WITH NH RSA 91-A:4. THE CITY IS ALSO REQUIRED TO RETAIN 

GOVERNMENTAL RECORDS FOR MINIMUM PERIODS OF TIME AS SET FORTH IN NH RSA 33-A:3-A.  

 

From: Jason Toves <jtoves@ICCSafe.ORG>  

Sent: Tuesday, October 12, 2021 1:41 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Mr. Corwin, 
 
I believe I understand your questions.  I can answer your inquiry with the following two 
questions.  Please let me know if the following will work or revise them as necessary. 
 
Q1:  Does Section 306.1 require a level working space not less than 30 inches deep and 30 inches 
wide (762 mm by 762 mm) be provided in front of the control side of a heat pump condensing unit 
that is mounted on the exterior wall of a building when the distance that service personnel would have 
to climb is not greater than 16 feet? 
 
Q2:  Does Section 306.5 require a permanent means of access be provided to service a heat pump 
condensing unit that is mounted on the exterior wall and the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (5734 remote extension) 
 
One Touch Numbers below 
(888) 422-7233,, 5734 (remote extension) 
jtoves@iccsafe.org 
www.iccsafe.org  
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From: Jason Toves  

Sent: Tuesday, October 12, 2021 12:01 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov>; Chris Reeves <creeves@iccsafe.org> 

Cc: Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Mr. Corwin, 
 
I received the correction.  I am looking over your question now.   
 
Copyright © 2021 International Code Council, Inc.  All rights reserved. 
Code opinions issued by ICC staff are based on ICC-published codes and do not include local, state 
or federal codes, policies or amendments. This opinion is based on the information which you have 
provided. We have made no independent effort to verify the accuracy of this information nor have we 
conducted a review beyond the scope of your question. This opinion does not imply approval of an 
equivalency, specific product, specific design, or specific installation and cannot be published in any 
form implying such approval by the International Code Council. As this opinion is only advisory, the 
final decision is the responsibility of the designated authority charged with the administration and 
enforcement of this code. 
 

Jason C. Toves 

Senior Technical Staff (IFGC and M-IRC Secretariat) 
Architectural & Engineering Services 
Technical Services 
International Code Council, Inc. 
Birmingham District Office 
900 Montclair Road 
Birmingham, AL 35213-1206 
888-ICC-SAFE (5734 remote extension) 
 
One Touch Numbers below 
(888) 422-7233,, 5734 (remote extension) 
jtoves@iccsafe.org 
www.iccsafe.org  

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 12, 2021 11:56 AM 

To: Chris Reeves <creeves@iccsafe.org> 

Cc: Jason Toves <jtoves@ICCSafe.ORG>; Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: RE: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 

Chris – thank you. Just one point of clarification – we’re working with the 2015 IMC, not the 2018 IMC. -Tim  

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

 

From: Chris Reeves <creeves@iccsafe.org>  

Sent: Tuesday, October 12, 2021 12:29 PM 

To: Tim Corwin <Tim.Corwin@lebanonnh.gov> 

Cc: Jason Toves <jtoves@ICCSafe.ORG>; Chris Reeves <creeves@iccsafe.org> 

Subject: [EXTERNAL] 2018 IMC Sections 306.1 & 306.5 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

Tim Corwin, 

 

I have forwarded your code opinion request to Jason Toves. Typical turn-around time for a written response is about 5 

working days.  

 

While not clearly indicated, the appropriate code year is assumed to be the 2018 IMC. Confirmation is required. 

 

Please let me know if you have any questions. 

 

 

Christopher R. Reeves, P.E. 

Director, Architectural & Engineering Services 

International Code Council, Inc. 

Central Regional Office 

888-ICC-SAFE (422-7233), x4309  

creeves@iccsafe.org 

 

 

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>  

Sent: Tuesday, October 12, 2021 9:24 AM 

To: Chris Reeves <creeves@iccsafe.org> 

Cc: Calvin Hunnewell <Calvin.Hunnewell@lebanonnh.gov> 

Subject: Code Opinion - IMC 306.1 & 306.5 

 

Hi Chris –  

 

I tried submitting the following request on-line, but I keep receiving a “you have been blocked” message.  

 

I am writing in regards to an appeal that has been filed with the Lebanon, NH Building Code Board of Appeals challenging 

an interpretation made by the Lebanon Building Inspectors with respect to Sections 306.1 and 306.5 of the International 

Mechanical Code (IMC). Attached is a copy of the appeal materials including the Building Inspectors' written 

determination.  

 

The appeal involves the installation of certain apparatus to the exterior of a building in Lebanon (which is currently being 

renovated from a commercial building to a multi-family building) and whether that apparatus requires installation of a 

30 in by 30 in level working space (Section 306.1 of the IMC) and whether for maintenance purposes the apparatus can 

be accessed by a ladder or if instead a permanent means of access needs to be provided (Section 306.5 of the IMC).  

 

Included in the attached are photos showing examples of the apparatus installed on another building in an unspecified 

location. Also included is a plan sheet from the building permit application submitted for the renovation which depicts 

the apparatus in question (which are collectively circled in red on the plan sheet – a notation added by staff). In addition 

 CAUTION: This email originated from outside the organization. Do not click links or open attachments 
unless you recognize the sender and know the content is safe.  
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to circling the apparatus in question, staff also added notes in red indicating the size of the apparatus and the distance 

from what we think (but are not sure) is the ground.  

 

The Board has asked staff to contact the ICC for an opinion with respect to the following:  

 

1. The applicant states that the apparatus proposed to be hung on the exterior of the wall are “heat pumps”, or “mini-

splits”. Assuming that the apparatus proposed to be hung on the exterior wall of the building at 1 Mechanic Street are 

“heat pumps” as defined in Chapter 2 of the IMC: 

 

a. Are the apparatus proposed to be hung on the exterior wall of the building at 1 Mechanic Street also considered 

to be appliances, as that term is defined in Chapter 2? 

 

b. If not, do the apparatus proposed to be hung on the exterior wall of the building at 1 Mechanic Street constitute 

any of the other three things identified in the first sentence of Section 306.1? i.e. are they a “control device” or 

“heat exchanger” or “HVAC system component”? 

 

c. If so, are those three things (“control device”/“heat exchanger”/“HVAC system component”) also considered to 

be appliances? 

 

d. Does the last sentence of Section 306.1 (requiring a 30 in x 30 in level working space) apply to the apparatus 

proposed to be hung on the exterior wall of the building at 1 Mechanic Street? 

 

2. With respect to Section 306.5: 

 

a. Does Section 306.5 apply to things that are affixed to the side of a building? In other words, does the side of a 

building constitute an “elevated structure”? 

 

b. If so, how is the 16 ft. measured? 

 

Thank you very much for your assistance. If you have any questions or need additional information, please let us know. -

Tim  

 

Tim Corwin, AICP 
Senior Planner 
City of Lebanon 

51 No. Park Street 

Lebanon, NH 03766 

(PH.) 603.448.1457, ext.6127 

(FAX) 603.442.6141 

TIM.CORWIN@LEBANONNH.GOV 

WWW.LEBANONNH.GOV 

 

 
 
New City Hall Hours: 

Mon-Thu: 7:00AM - 5:00PM 

Fri: Closed 

 
NOTICE: THIS E-MAIL AND ANY REPLY TO THIS E-MAIL MAY BE CONSIDERED A “GOVERNMENTAL RECORD” PER 

NH RSA 91-A:1-A. THE CITY OF LEBANON IS REQUIRED TO MAKE GOVERNMENTAL RECORDS AVAILABLE TO 
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51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 

TEL: 603-448-1457 FAX: 603-442-6141  WWW.LEBANONNH.GOV 

 

 

 CITY OF LEBANON ~ PLANNING & DEVELOPMENT 

 

 

MEMORANDUM 

 
 
TO:  Building Code Board of Appeals     
 
FROM: Building Inspectors   
 
RE: One Mechanic Street, LLC, 1 Mechanic Street (Tax Map 91, Lot 264)    
                      Appeal of Building Code Interpretation   
 
DATE:  October 26, 2021 
 
 

The purpose of this memo is to provide the Building Code Board of Appeals with the Building 
Inspectors’ comments on the e-mail from Jason Toves of the International Code Council (ICC) 
sent to the Zoning Administrator on October 20, 2021, regarding Sections 306.1 and 306.5 of the 
International Mechanical Code (IMC).  
 
QUESTION 1  

 
Does Section 306.1 require a level working space not less than 30 inches deep and 30 inches 
wide (762 mm by 762 mm) be provided in front of the control side of a heat pump condensing unit 
that is mounted on the exterior wall of a building when the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
ICC answer: “No, Section 306.1 requires a level surface in front of appliances, but this provision 
is intended to apply to the orientation of the appliance with respect to obstructions and not 
necessarily to a level surface (a platform) for elevated appliances. The code is silent on the issue 
of level surfaces for elevated appliances, with the exception of when a level platform is required 
for sloped roofs per Section 306.5.1.  For instance, the code does not require a level surface (a 
platform) for unit heaters mounted near the roof in the high bay area of a warehouse.”    
 
Building Inspectors’ comment: We find the ICC’s response to Question #1 to be confusing and 
inconsistent with the plain language of Section 306.1. We do not agree that Section 306.1 is silent 
as to elevated appliances since Section 306.1 applies generally to all appliances and not a specific 
class or subset of appliances. Per Section 306.1 of the IMC, all appliances – including the heat 
pump condensing units in question - must provide a “level working space of not less than 30 
inches wide by 30 inches deep” in order to service the appliance. There are no exceptions. 
 
The heat pump condenser units are “appliances” (and, therefore, are subject to the “level working 
space” requirement). The ICC’s response specifically refers to the units as “elevated appliances,” 
and on October 25, 2021, Building Inspector Brad Shaw and Zoning Administrator Tim Corwin 
spoke with Mr. Toves by phone who confirmed that a heat pump condenser unit is in fact an 
“appliance”. Moreover, the appellant’s engineer agreed at the October 4th hearing that these units 
are “appliances”.  
 
For these reasons, it remains our position that a “level working space of not less than 30 inches 
wide by 30 inches deep” must be provided for each heat pump condenser unit proposed to be 
installed on the exterior wall of the building at 1 Mechanic Street. 
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We note that the purpose of Section 306.1 is to ensure that appliances which require servicing 
can be accessed safely. It does so by requiring a level working space in front of the control side 
of the appliance and an obstruction-free area between the level working space and the appliance 
being serviced. Here, no level working space has been provided other than the ground, and the 
path of travel from the ground to the appliances is obstructed by a 3 ½ foot canopy that extends 
across the width of the building between the first and second floors (an architectural feature that 
we do not believe the ICC was aware of when drafting their response). As a result, it is our view 
that the appliances in question cannot be safely accessed and do not satisfy the purpose and 
intent of Section 306.1.  
 
Although Section 306.1 does not specify any minimum required distance between the appliance 
to be served and the level working space, Section 102.9 of the IMC (“Requirements not covered 
by this code”) provides that, “[r]equirements necessary […] for the public safety, health and 
general welfare, not specifically covered by this code, shall be determined by the code official.” 
Pursuant to Section 102.9, it is our determination that a level working space must be provided in 
a location to provide for the safe access to and maintenance of the appliances. The applicant will 
need to provide the Building Inspectors with plans showing the proposed locations of the level 
working spaces for the heat pump condenser units so that we can verify they will be positioned to 
ensure safe access, in accordance with the intent and purpose of Section 306.1.  
 
By way of background, please note that there are numerous instructional videos that can be found 
on-line which show how to maintain and service heat pump condenser units. Even the most basic 
maintenance requires the use of multiple tools and the removal of panels. For example, below is 
a photo of a heat pump being maintained:  
 

  
SOURCE: https://www.centralheating.co.nz/blog/5-benefits-to-servicing-your-heating-system/ 
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More involved maintenance may require additional equipment utilizing gauges, hoses, and tanks. 
An example of what this could look like is shown in the screenshot below of an instructional video 
available on-line at https://www.youtube.com/watch?v=cLuS0_6i9GI (titled “Installing & Testing a 
Mitsubishi Ductless Mini-Split in a Tiny House”).  
:  
 

 
 
QUESTION 2 

 
Does Section 306.5 require a permanent means of access be provided to service a heat pump 
condensing unit that is mounted on the exterior wall and the distance that service personnel would 
have to climb is not greater than 16 feet? 
 
ICC answer: “No, Section 306.5 only requires a permanent means of access to be provided when 
the service personnel would be required to climb greater than 16 feet to an elevated structure or 
a roof surface. For instance, the code would not require a permanent means of access of a wall 
mounted exhaust fan, even if it is located more than 16 feet above the finished grade below.”   
 
Building Inspectors’ comment: Section 306.5 allows the use of portable ladders for servicing units 
16 ft. or less. However, the units in question are located above 16 feet. Even though Section 
306.5 only refers to units located on roof tops and elevated structures and is silent with respect 
to wall-mounted apparatus, pursuant to the authority given to code officials per Section 102.9 
(referenced above), it is in our determination that utilizing a portable ladder to service a wall-
mounted appliance is a hazardous and unsafe practice. This is especially the case where the path 
of travel is obstructed. As noted above, the overhang above the first-floor apartments constitutes 
an obstruction to the heat pump condenser units. More specifically, the overhang will prohibit the 
proper placement of an extension ladder, causing it to stand at an angle that is unsafe.   
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The applicant should provide the Building Inspectors with a plan as to how the units will be 
accessed for servicing that is consistent with the spirit and intent of Section 306.5. The plan could 
include one of the following options which were previously discussed with the applicant (note that 
although neither option meets the precise requirements of the Code, we do believe these would 
be safer options and would meet the spirit and intent of the Code): 
 

1. Lower the units onto the first-floor overhang so that they can be serviced from the roof by 
using tie down supports at each unit to attach to a harness worn by the service person 
(i.e. utilize permanent fall arrest/restraint anchors to protect personnel from the hazard of 
falls).  

 
OR 
 
2. Raise the unit up to just below the windows so that they could potentially be serviced from 

within the unit itself, and include permanent fall arrest/restraint anchors to protect 
personnel from the hazard of falls. 

 
 
QUESTION 3  

 
How is the distance that service personnel would have to climb determined? 

 
ICC answer: “The distance that personnel must climb to determine the applicability of the 
permanent means of access provision of Section 306.5 is determined by the path of travel from 
finished grade up to the equipment in question, provided they are on an elevated platform or roof. 
See A2.” 
 
Building Inspectors’ comment: The purpose of Section 306.5 is to help ensure the safety of 
maintenance and inspection personnel.  Negotiating lengthy extension ladders to gain access to 
appliances or equipment for maintenance is dangerous for personnel often carrying, tools, part 
and diagnostic equipment.  (IMC 2015 Commentary, Section 306.5) 
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Tim Corwin

From: C. Christine Fillmore <CFillmore@dwmlaw.com>

Sent: Monday, November 1, 2021 12:18 PM

To: Tim Corwin

Subject: [EXTERNAL] BCBA Appeal

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the 

content is safe. 

This message was sent securely using Zix®  

 

 

Hello Tim, 

  

I am responding to Question #1 as requested: 

1. Where the Board is asked to interpret a provision of the IMC that is vague or unclear, shall the Board take into 

account how the provision has been interpreted in the past by the Building Inspector to understand the meaning 

and intent of the provision, or shall  the Board only consider the written words of the provision?  

I believe the correct approach is to consider the language of the provision as written in the context of the 

overall regulatory scheme, and only to consider past interpretation of the provision (“administrative gloss”) if 

it is truly ambiguous. 

  

General rules of statutory construction in New Hampshire apply equally to building codes, zoning ordinances 

and other regulatory provisions.  See, e.g., Town of Carroll v. Rines, 164 N.H. 523 (2013).  Courts interpret 

statutes, ordinances and codes by first examining the language of the code, and, where possible, ascribing 

the” plain and ordinary meaning of the words used” considering all of the provisions as a whole.  E.g., NH 

Center for Public Interest Journalism v. NH Dep’t of Justice, 173 N.H. 648 (2020).  When the language of a 

provision is clear on its face, its meaning is not subject to modification.  Courts will neither consider what the 

drafters might have said, nor add words that the drafters did not see fit to include.  Id. 

  

Administrative gloss is a rule of statutory construction which is applied to an ambiguous provision when those 

responsible for its implementation have interpreted it in a consistent manner and have applied it to similarly 

situated applicants over a period of years without legislative interference.  If an administrative gloss is found 

to have been placed upon a clause, the implementing agency may not change its de facto policy in the 

absence of legislative action, because to do so would, presumably, violate legislative intent.  In re Kalar, 162 

N.H. 314, 322 (2011).  However, if the provision is not ambiguous, no administrative gloss can be 

applied.  Carroll v. Rines, 164 N.H. 523, 527 (2013). 

  

In other words, the ZBA should first consider the words of the Code.  The specific provision at issue should be 

considered in the context of the Code as a whole, not viewed in isolation.  If there are multiple provisions that 

are relevant here (definitions, other sections that use the same words, sections that would not make sense if 

the words were interpreted in isolation in the provision at issue, etc.), those sections should all be considered 

together to see if there is a way to interpret them consistently that makes sense.  And the words that are used 
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should be given their plain and ordinary meaning (in the context of any definitions in the Code, of course).  If 

the meaning of the provision can be determined from that analysis, that should be where the analysis 

ends.  However, if the provision is still ambiguous at that point, then the ZBA could possibly consider whether 

the City has interpreted this provision in any particular way, consistently over a period of years, without any 

change being made in the language of the provision itself. 

  

Should this matter be appealed, I note that the same standards of regulatory construction will apply at the 

trial court/HAB level and the Supreme Court level.  If a court on appeal finds that the provisions are not 

actually ambiguous, they will disregard administrative gloss (even if the ZBA happened to rely upon it) and 

base their decision on the language of the Code. 

  

I hope this information is helpful. 

Regards, 

Christine 

  

  

C. Christine Fillmore 
Attorney 

603.792.7417 Direct 
CFillmore@dwmlaw.com  

670 N. Commercial Street, Suite 207, Manchester, NH 03101 
800.727.1941 | 603.716.2899 Fax | dwmlaw.com 

 

 
The information transmitted herein is intended only for the person or entity to which it is addressed and may contain confidential and/or privileged 
material.  Unintended transmission shall not constitute waiver of any privilege, including, without limitation, the attorney-client privilege if applicable.  Any 
review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this information by persons or entities other than the 
intended recipient is prohibited.  If you received this in error, please contact the sender and delete the e-mail and any attachments from any computer. 

 

 

 
This message was secured by Zix®.  
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