LEBANON PLANNING BOARD
FEBRUARY 24, 2025 - 6:30 PM
COUNCIL CHAMBERS, CITY HALL OR
REMOTE VIA VIRTUAL PLATFORM
LEBANONNH.GOV/LIVE

Call to Order

A.

To participate in this meeting, please join live via Microsoft Teams or call 929-229-
5356 (access code: 893 107 843#). If you have trouble accessing this meeting,
please_email tim.corwin@lebanonnh.gov.

New Business

A.

Review Draft Update of Master Plan Chapter 6 (Economic Development)

Public Hearing Items

A.

XYZ Dairy, LLC & Lyme Properties 2, LLC, River Park Drive (Tax Map 44, Lots
21 -30 & 7), zoned CB, IND-L and R-3: Applicant requests a two (2)-year
extension of the River Park Site Plan approval (PB2010-25-SPR), as most recently
amended on September 9, 2019 (PB2018-34-SPA) and extended on October 12,
2021 (PB2021-29-EXT). PB2025-05-EXT - Continued from February 10, 2025

Proposed Amendments to the Site Plan Review Regulations, Minor Site Plan
Committee and Conceptual Review: Public hearing for the purpose of receiving
input and taking action on the following proposed amendments to the Site Plan
Review Regulations: (1) Article 1ll (Administration), Section 3.2, to modify the
membership of the Minor Site Plan Committee; and (2) Article IV (Procedure),
Section 4.3, to require conceptual review of certain projects and to establish
related procedural requirements.

Committee Reports

A.

City Council Subcommittees:
--Class VI Roads Advisory Committee
--Lebanon Energy Advisory Committee

Other Subcommittees:

--City Council Representative

--Heritage Commission

--Pedestrian & Bicyclist Advisory Committee

--Upper Valley Lake Sunapee Regional Planning Commission
--UV Subcommittee of the Connecticut River Joint Commissions
--Upper Valley Transportation Management Association
--Mascoma River Local Advisory Committee

--West Lebanon Revitalization Advisory Committee

Planning Board Subcommittees:
--Planning Board Capital Improvement Program
--Planning Board Development Regulations Update

Minor Site Plan Committee
Housing Task Force
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Lebanon Planning Board Agenda
February 24, 2025

5. Study Items

A. Review & Comment on Proposed Zoning Map Amendment: Rezone
24 Labombard Rd (Tax Map 51, Lot 12) from IND-L/RL-3 to GC-1/RL-3

B. Review & Comment on Proposed Zoning Ordinance Amendment: Adding
Research Laboratory to CB District Table of Uses (Section 306.2)

C. Strategic Plan - Annual Goals and Workplan

D. Recap 2025 adopted Capital Budget, Commence 2026-2031 CIP process
6. Other Business
A. Planning Board process improvement/implementation of Rules of Procedure
B. Planning Board Training
7. Approval of Minutes
A. January 27, 2025
8. Adjournment

The order of agenda items is subject to change.

Meetings are open for in-person and remote attendance. Members of the public that wish to attend remotely may do
so by going to LebanonNH.gov/Live where you will find instructions on how to enter the meeting. Members of the
public will be able to participate and ask questions through the City’s virtual platform or by phone. Please note:
Should technical difficulties occur during the meeting that disrupts virtual or phone connection(s), the meeting will
continue without remote access capabilities.
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2/24/25 Planning Board Work Session - Agenda ltem 2.A

s  Economic Development

6/A  Vision & Purpose

The City of Lebanon shall promote high-quality economic development that provides safe, healthy
working conditions, and rewarding careers and employment opportunities for residents of the City
and region. In accordance with the “Residents-First” policy, economic development in Lebanon
shall benefit our residents and enhance quality of life in the City. Our economic development
strategy shall foster a vibrant and sustainable local economy by:

= Proactively encouraging and attracting enterprises that contribute to the total welfare of the
City of Lebanon, while also recognizing Lebanon’s role as an employment center for the
Upper Valley.

= Preserving and enhancing the natural and built environment of Lebanon, and promoting a
high quality of life for those who live in, work in, or visit the City.

= |mplementing economic development and redevelopment strategies that aim to avoid placing
a greater tax burden on City residents.

= Striving to support a diverse mix of businesses from a variety of economic sectors to better
protect our local economy from sudden shifts within a single industry, and to increase our
resistance to and resilience from economic downturns and unsustained boom times.

= Adopting smart growth policies that encourage mixing synergistic uses (such as retail,
residential, and office), redevelopment of existing non-residential sites, and infill development
of existing lands zoned for non-residential use before extensively developing any additional
lands for non-residential use.

=  Maintaining and expanding the infrastructure needed to support economic development at
high service levels, including fostering state-of-the-art communications infrastructure
throughout the City.

=  Encouraging new non-residential construction and renovation of existing non-residential
structures to result in high-quality, flexible, and adaptable buildings.

= Supporting a full range of housing options, from affordable workforce units to market rate
housing, for both rental and ownership, that will allow those working within the City at all
income levels to also live in the City, while recognizing the impact on infrastructure and
school budgets.

= Understanding that a strong economy requires a well-educated and skilled workforce and
providing educational and workforce training opportunities for residents at all stages of life.

=  Encouraging the retention and creation of adequate and affordable childcare opportunities to
support employees, Lebanon residents, and employers.

6|/B Issues & Priorities

6|B-1 Sustainable Economic Development

Sustainable economic development is more than just increasing the number of jobs, tax receipts
and square footage of commercial/industrial space in the City. It means growth that is not driven
by depleting our resources, but rather by renewing them. It means growing our economy while
also enhancing quality of life in Lebanon and protecting environmental quality - making the City
an even better place to live for the next generation. Sustainable economic development has a
triple bottom line resulting in economic benefits, environmental benefits, and social benefits.

Top priorities for sustainable economic development in Lebanon include:

City of Lebanon Master Plan Adopted March 26, 2012, Updated economic development | 6-1
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= Redevelopment of under-utilized commercial and industrial sites.
= A more diverse local economy that is not dependent on a single large employer or sector.
= Growth opportunities for existing businesses to maintain or allow for paying a livable wage.

Achieving sustainability will require a proactive approach to economic development. Given
Lebanon’s role as the economic center of the Upper Valley, the pressure for continued economic
expansion will likely remain strong, and for this reason, the City must carefully plan for growth.
The community must determine where and how much it will grow, and then it needs to implement
strategies to appropriately guide economic and community development. If instead the City takes
a passive approach, it may find itself overwhelmed with growth planning challenges and a division
among City government, business, and residents that will stall proactive decision-making.

6|B-2 Economic Diversity

As a former milling center, Lebanon needs only to look back to its own history to see the danger
posed by a local economy dependent upon a single large employer or economic sector. During
the past 60 years, the City’s economy has become stronger and more diversified. Economic
diversity means having both businesses from many different economic sectors and jobs of
various levels and types.

The City needs to maintain and enhance economic diversity in order to be better insulated from
contraction and downturns, whether within a particular industry or across all sectors. While the
performance of a local economy will always be affected by the inevitable ups and downs of
business cycles, a diversified economy will experience less dramatic change between the highs
and lows.

A diverse economy also creates a variety of employment opportunities. This allows workers to
more easily transition between jobs and change careers, remaining employed throughout their
working lives without having to relocate to find work. A diverse economy requires a diverse
workforce. Increased social diversity creates a more dynamic City and improves residents’ quality
of life.

Providing infrastructure, housing and educational opportunities can help support a diverse
economy. In particular, an adequate supply of workforce housing and state-of-the-art
communications infrastructure is necessary to continue to keep existing businesses and attract
new employers.

6|B-3 Quality of Life

Quality of life may seem a somewhat intangible concept, but for many companies it is a key
consideration when deciding where to locate. Will the community be a place that employees will
want to live? If not, the company may have difficulty attracting and retaining qualified workers or
workers may be forced to commute from more distant communities, particularly if it must compete
with other firms for highly skilled or educated employees.

The Upper Valley offers a quality of life that is very desirable - the region’s communities have
retained their small-town character while adding urban and cultural amenities. Lebanon benefits
from the presence of DHMC and the associated health services it provides, as well as Dartmouth
College next door in Hanover, which provides residents with access to world-class arts, culture
and athletics. Within the City itself, the Opera House is a well-programmed entertainment venue
and anchors a burgeoning downtown arts community. The City and neighboring communities
have a thriving ‘creative economy’ that enriches the region. Additionally, the Upper Valley is only
a short trip from major metropolitan areas, large tracts of wilderness, and a variety of recreation
opportunities including ski slopes, hiking trails and ocean beaches.

City of Lebanon Master Plan Adopted March 26, 2012, Updated economic development | 6-2
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6/C Existing Conditions & Trends

6|C-1 Role as Regional Center

Lebanon has historically been and continues to be a regional economic center for the Upper
Valley due to:

=  Transportation access (proximity to the junction of two interstate highways, a municipal
airport and intercity bus service).

= Availability of land and supporting infrastructure for commercial and industrial development
and redevelopment.

= A highly regarded medical center, community hospital, academic institutions and associated
spin-off enterprises.

=  Multiple decades of local and regional planning for community and economic development.
= Small-town feel with some urban amenities and conveniences.

= Abundant natural, scenic and historic resources of the City and region.

= Cultural and recreational attractions within the City and region.

Lebanon has remained a regional center while surviving financial panics, industrial collapse, fires,
the Great Depression, and the flight of the cotton and woolen mills to the South. In each transition,
new businesses have brought new opportunities and new residents. During the 1960s, the
fortuitous routing of Interstate 89 and nearby Interstate 91 came just in time to breathe new life
into the City after the collapse of the textile industry, making West Lebanon the retail center of the
Upper Valley. The new highways also facilitated industrial and commercial business.

Dartmouth-Hitchcock Medical Center's (DHMC) move to Lebanon in the early 1990s, combined
with Dartmouth College’s role as an innovator in the technological revolution, has resulted in spin-
off businesses locating in Lebanon. This has brought a new wave of bright, technically savvy and
entrepreneurial people to the City while fostering Lebanon’s emergence as a biomedical and
high-tech hub on the cutting edge of research, innovation and manufacturing.

Lebanon currently maintains a diversified economic base including a variety of retail enterprises,
healthcare businesses ancillary to DHMC and Alice Peck Day Memorial Hospital, and a vibrant
high-tech / bio-tech base anchored by firms such as:

Adimab (life science technology)

Astronics / Luminescent Systems (aerospace industry manufacturing)
Avitide (life science technology)

Bio-X-Cell (life science technology)

Creare / Edare (technology and product development)
Fluent, Inc. / Ansys Inc. (fluid technology)

Fujifilm Dimatix (printing technology)

Hypertherm (plasma cutting technology)

Mascoma Corporation (alternative fuels)

Novo Nordisk (pharmaceutical manufacturing)

Signal Quest (precision microsensors)

Simbex (medical devices)

Timken (aerospace industry manufacturing)

DHMC and other major employers in the region, such as Dartmouth College, United States Army
Corps of Engineers’ Cold Regions Research and Engineering Laboratory (CRREL), and the
Veteran’s Administrative Hospital have been relatively immune from economic recession. Having
these industries in the region benefits the City immensely. They also contribute to the City’'s
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economic well-being by attracting other businesses and service industries, which provide further
employment opportunities.

6|C-2 Land and Space for Non-Residential Uses

Lebanon’s current zoning includes nine non-residential or mixed-use districts (Light Industrial,
Industrial Rail Access, Heavy Industrial, General Commercial, General Commercial One, Central
Business, Lebanon Downtown, Professional Business, and Medical Center). These districts
provide opportunities for businesses of various types, sizes and intensities. Most of these districts
have either land available for development, or sites suitable for redevelopment or infill.

Lebanon had about 900,000 square feet of non-residential space in 1959. In the six decades
since, the space occupied by commercial, industrial, medical, government and other institutional
uses has grown to more than 8.8 million square feet. The Lebanon Planning Board has approved,
or is currently reviewing, approximately 2.5 million square feet of non-residential growth, which is
projected to be built out during the coming years.

Commercial land uses make up a greater percentage of the tax base in Lebanon as compared to
other Upper Valley municipalities. The City’s broad tax base results in a reduced tax burden on
residential property owners to fund local schools and municipal services.

6|C-3 Employment and Wages

Roughly 20,000 people work in Lebanon. Approximately 47 percent of the City’s resident
workforce is employed in Lebanon (approximately 3,380 people) and more than 16,600 people
commute into the City. Lebanon residents, and Upper Valley residents in general, enjoy relatively
short commutes with an average travel distance to work less than 10 miles. The ability to live and
work in close proximity is one of the factors that contributes to Lebanon’s quality of life.

Lebanon has experienced job growth in the service sector, particularly education, healthcare,
social services and retail, during the past 20 years similar to many communities across the
country. However, the City has seen employment growth in management, professional and
related occupations in recent decades as well. During the 2000s, employment in Lebanon grew
by more than 2,600 jobs.

Lebanon’s average annual unemployment rate was 2.5 percent in 2022. The unemployment rate
in the City has consistently remained below four percent despite several intervening downturns in
the U.S. economy. A four percent unemployment rate is usually considered “full employment.”
The unemployment rate in the Lebanon Labor Market Area (LMA) has been among the lowest in
the state for some time.

Besides the unemployment rates, median household income provides another measure of
economic health. The median household income in Lebanon in 2021 was $80,619. Jobs in
Lebanon are among the highest paying in the region and pay significantly better than the state
average. Higher wages in Lebanon and the Upper Valley may be attributed in part to Dartmouth
Hitchcock Medical Center and Dartmouth College, both of which directly pay relatively high
wages and indirectly generate high-paying spin-off business and industry.

6|C-4 Housing

Economic growth is dependent upon housing growth, particularly workforce housing. For more
than a decade, several major employers in the Upper Valley have been expressing a need for
additional workforce housing opportunities, and they have been working with organizations such
as Vital Communities, Habitat for Humanity, and Twin Pines Housing Trust to find solutions.
Although Lebanon has experienced approximately 16 percent housing unit growth during the
2000s, the City still may not be keeping pace with the demand resulting from both the continued
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rate of growth in the non-residential sector, as well as past historical growth rate disparities
between non-residential development and housing development.

Without an adequate supply of housing affordable for their workers, employers can experience
challenges in both retention and attraction of employees. For employees, the shortage can result
in the need to seek housing further away from the employment center, increasing commutes and
associated adverse effects on the environment and transportation network.

In 2023, the Upper Valley Lake Sunapee Regional Planning Commission published the Regional
Housing Needs Assessment report, which documented a severe shortage of housing and the
resulting repercussions for workforce and public health in the region. This study, and the
associated 2020 Keys to the Valley report, provide a clearer picture of how well the region is
doing in meeting the housing needs of its workforce and what actions are needed in the future to
maintain an adequate supply of workforce housing.

There is also a shortage of affordable single-family homes in Lebanon, which is a barrier to hiring
and retention of professional / highly-skilled workers.

6/D  Future Challenges & Opportunities

6| D-1 Sustainable Economic Development Strategy

Lebanon should develop a proactive strategy, identifying the community’s economic assets and
what types of businesses to encourage locating in the City. With a strategy in place, the City
should then selectively recruit and/or support new businesses that can help the City attain its
goals. The City must evaluate how much growth is sustainable; certain levels and types of new
development could cause unforeseen changes to community character, infrastructure
requirements, and the tax base.

It is essential to maintain a coordinated, respectful and cooperative working relationship with
current City and regional enterprises, area economic development agencies, regional planning
commissions, chambers of commerce, state agencies, and other concerned private and public
sector entities that encourage managed growth. The City could consider expanding its Planning
Department’s mission to include a more active role in decisions related to economic development.

Technological advances have become a driving force - possibly the driving force - in the economy.
New jobs in the “thought ware” sector include computer software, education, engineering,
telecommunications, medicine, and the entrepreneurial, creative economy realm. To foster new
economic opportunities in this sector, Lebanon must support high-speed digital capability (see
Section D-5), keep up with ongoing technological advances, and invest in the labor force through
support for continuing education and training.

6 |D-2 Central Business Districts

In spite of competition from the Route 12A commercial area, both West Lebanon Central
Business District and the Lebanon Downtown District continue to see reinvestment and
revitalization.

Lebanon’s downtown pedestrian mall is now the home to many small professional and service
businesses, restaurants and retail shops. These businesses, in combination with River Valley
Community College, Ledyard Charter School, and the New England School of the Arts have
made the mall a thriving place to visit and shop. Colburn Park is an active place in the summer
with the farmers’ market and summer concerts. The downtown Opera House, AVA Gallery, and
Upper Valley Music Center are cornerstones of the City’s arts scene, bringing people downtown
and supporting surrounding restaurants and shops. The CCBA and New England Sports
Complex attract crowds of activity with a variety of sporting options that help foster healthy
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lifestyles for citizens of the City. Better health of City residents will help support a strong local
economy.

West Lebanon Village has also shown improvement in recent years. The anchor of the village is
the Kilton Library built in 2010. New businesses have arrived, and current ones have expanded.
Restaurants have continued to bring traffic to the area. The River Park project, just north of the
village, will bring research labs, office space, and associated retail and housing.

The City should encourage mixed uses of structures in both downtowns, for instance combining
ground floor storefronts with upper-story residential units. Collocating compatible professional,
residential and commercial uses encourages people to live where they work, fostering a vibrant
downtown and healthy local economy.

6|D-3 Redevelopment

As Lebanon grows, public services and infrastructure must be expanded cost effectively. Many of
the impacts of such growth can be reduced by directing development toward existing built-up
areas, which are already served by existing municipal services and infrastructure.

Inefficiently developed or underutilized properties, for example, along Route 12A, the “Miracle
Mile,” (Mechanic Street/Route 4) and Main Steet in West Lebanon represent opportunities for
redevelopment or infill in the City. Recent examples of such infill development include the
construction of new retail stores and restaurants within existing plaza parking lots, and the
renovation of empty retail spaces into multiple new storefronts.

Existing developments should be evaluated to determine creative solutions for potential
redevelopment (the plans proposed by a Dartmouth College architectural class several years ago
offer one potential scenario for redevelopment). Many developed parcels and parking lots could
be more intensely redeveloped with multi-use structures, multi-story buildings, shared and
structured parking, and shallow setbacks from the roadway to achieve a “town center’ look
instead of the existing suburban strip malls and shopping plazas. Implementing access
management retrofit plans on Route 12A, Miracle Mile, Main Street and Mechanic Street, as
discussed in the transportation chapter of this plan, would be a step toward redevelopment efforts
and aesthetic upgrades along with allowing flexibility of the parking requirements to meet the
needs of the applicant and the traveling public.

When businesses expand, contract or close, they leave behind commercial and industrial space
that can be redeveloped. Although such properties are usually privately owned, it is in the interest
of the City to see that these locations are redeveloped in ways that are compatible with
Lebanon’s Master Plan. Among the desired features are the following:

= Reconfiguring space to maximum density, for example, building up (higher - to appropriate
scale) when possible, using underground and shared parking, and reducing building setbacks.

= Integrating residential and workforce housing near commercial, office, educational, research,
medical, and compatible light industrial facilities.

= Constructing sidewalks and bus stops and providing landscaping.

= At riverfront properties, observing setback and water quality requirements, while taking full
advantage of the aesthetic potential, for example, siting restaurants, residential apartments,
and offices to face the river, rather than backing onto the river.

=  The upcoming redevelopment and beautification of Main Street in West Lebanon offers a
fantastic opportunity for both businesses and housing developers. Generous height limits in
the downtown areas provide a unique opportunity for developers to increase density and
maximize the cost effectiveness of projects.
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6 | D-4 Quality of Life

Numerous studies on business location decisions have indicated that quality of life plays a key
role in corporate decision-making. One of the greatest strengths of Lebanon’s economy is that
people like to live and work here. If Lebanon’s historic, educational, environmental, scenic,
recreational, and cultural assets are diminished or lost, then the City could suffer economically in
the long run.

Lebanon’s economic development strategy should support and strengthen the City’s role in the
creative economy, cultural and heritage tourism, and recreational sectors. More importantly, it
should seek to balance its growth and development with protection of natural, scenic, and historic
resources. Recent work on Zoning Ordinance revisions has addressed many of these goals of
compatibility and sustainability.

6|D-5 Public Services and Infrastructure

As Lebanon continues to grow, City government will continue to experience pressure to expand
and extend public services and infrastructure. When making those decisions, the City needs to
consider the cost to current residents and the impact on the natural environment. In accordance
with the “Residents-First” policy, growth and economic development must not degrade the City’s
quality of life. The City should be seeking economic development that does not increase City
taxes. It must be recognized, however, that public services and infrastructure will have to be
maintained and expanded as growth occurs. Many of the undesirable impacts of growth can be
reduced by directing development toward existing built-up areas already served by public
services and infrastructure.

One means of limiting the demand on the water supply and wastewater treatment systems would
be to establish an urban services boundary, beyond which such utilities would not be expanded.
The establishment of such a limitation would permit the City to focus development in a more
concentrated area. The City should also consider expanding the use of impact fees to finance
infrastructure associated with new development. To expand its ability to generate revenue, the
City should evaluate any means that would help offset the impacts of commercial development
without negatively influencing business or commerce or putting additional tax burden on private
home owners.

6 | D-6 Technological Advancement

Residents, businesses, and institutions increasingly depend on the Internet and electronic
communications. Businesses of all sizes find a digital presence valuable, if not essential. To
ensure that businesses in Lebanon will remain competitive, they must have access to dependable,
affordable, high-speed digital services. Such services should be available in all parts of the City to
enable residents to conduct home-based businesses and to promote telecommuting. This
increased digital presence will also serve to aid in the promotion of training and education through
“webinars” and other professional development tools.

With current technology, wired broadband is faster and more reliable than wireless. The most
significant impediment to bringing wired high-speed digital service to all corners of the City is
ownership and control of the poles. Because the poles are privately owned, customers are limited
to the providers currently on the poles. Moreover, private-sector companies often balk at
providing high-speed digital service to rural areas because they cannot make back their return on
investment within their typical three-year time frame. In the last several years, Lebanon worked
proactively with Comcast to provide high-speed internet access to the remaining under-served
residential properties in the City.

6|D-7 Lebanon Municipal Airport

Lebanon Airport is a key transportation asset, valued by the region’s many businesses and
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institutions, as well as by area residents attracted by the recent efforts of the City and Cape Air to
expand scheduled airline service. Passenger enplanements or “boardings” have stabilized in
recent years after declining during the early 2000s in comparison with the 1990s, which has
strained the ability of the airport to limit the financial support received from the City’s General
Fund.

During the Master Plan process, residents expressed the desire that the current status of the
Lebanon Municipal Airport should change in one direction or the other; either become self-
sufficient as a commercial airport providing scheduled flights for the general public, or convert to
a general aviation airport. The scheduled 2012 completion of the Airport Master Plan, including
an “Airport Summit” event will further illuminate future options or direction for the airport.

6/E  Outcomes & Strategies

OUTCOME 1 Seek sustainable growth that is not dependent on exhausting local
resources to fuel economic expansion.

STRATEGIES

1. Encourage City government to take a more organized and active role in promoting
sustainable economic development.

2. Promote and retain high quality employment opportunities.

3. Continue the progress of revitalizing the City’s two Downtown Districts.

4. Work with civic associations to engage business owners and generate citizen interest and
commitment to the downtown areas.

5. Support the revitalization, infill, and increased mix of uses in existing non-residential,
locations.

6. Seek a way for Lebanon Airport to pay for itself while better serving the needs of residents
and businesses, both in Lebanon and throughout the region.

7. Continue efforts to expand regional and national passenger connections to and from Lebanon
Airport.

ACTIONS

1. Develop a proactive strategy for sustainable economic development that identifies the City’s
economic assets and what types of businesses Lebanon wishes to encourage.

2. Recruit and support businesses in accordance with the City’s sustainable economic
development strategy.

3. Explore innovative financing techniques for building additional public parking in the West
Lebanon Central Business District.

4. Evaluate the boundaries of the Central Business and Lebanon Downtown Districts.

5. Examine existing non-residential areas to identify opportunities for more intensive
redevelopment or infill.

6. Continue to work with the Regional Planning Commission to develop and maintain an
updated inventory of non-residential sites and buildings to facilitate expansion and relocation
of businesses.

7. Review and amend the City’s Zoning Ordinance as needed to encourage more intensive
redevelopment of existing residential and non-residential areas and to discourage
development in undeveloped areas.

8. Establish an urban services boundary for water and sewer.

9. Maintain an impact fee schedule to support expanded infrastructure associated with new
development.

10. Evaluate the cost of ending commercial service and, if warranted, convert Lebanon Airport to
serve general aviation only If passenger enplanements fail to increase significantly.
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OUTCOME 2 Maintain a diverse economy that is not dependent on a single large
employer or economic sector.

STRATEGIES
1. Continue to encourage private companies to add or expand high-speed digital lines to
locations within the City or explore alternatives via regional efforts to bring broadband to the
Upper Valley.
2. Encourage City government to coordinate with governing bodies of other nearby towns and
digital services providers to improve high-speed digital services throughout the region.

ACTIONS
1. Ensure that zoning regulations maintain and enhance the mix of downtown businesses,
including basic goods and services.

OUTCOME 3 Recognize the importance of quality of life in attracting new fi rms to locate
in Lebanon and in retaining well-educated, skilled workers.

STRATEGIES

1. Seek growth and development that preserves or, ideally, enhances Lebanon’s quality of life.

2. Support the arts and culture (creative economy) as a distinctive and significant component of
the local and regional economy.

3. Promote Lebanon’s historic, environmental, scenic, recreational, and cultural assets.

4. Continue to strive for excellence in public education and municipal services, taking into
account the impact on taxes levied to City residents.

5. Encourage housing in the upper floors of downtown buildings.

ACTIONS
1. Implement the zoning revision recommendations outlined in the City’s Natural Resources
Inventory to protect and enhance the most critical natural resources and open spaces.
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s  Economic Development

6/A  Vision & Purpose

The City of Lebanon shall promote high-quality economic development that provides safe, healthy
working conditions, and rewarding careers and employment opportunities for residents of the City
and region. In accordance with the “Residents-First” policy, economic development in Lebanon
shall benefit our residents and enhance quality of life in the City. Our economic development
strategy shall foster a vibrant and sustainable local economy by:

« Proactively Eencouraging and attracting enterprises that contribute to the total welfare of the
City of Lebanon, while also recognizing Lebanon’s role as an employment center for the
Upper Valley.

» Preserving and enhancing the natural and built environment of Lebanon, and promoting a
high quality of life for those who live in, work in, or visit eur-the City.

« Implementing economic development and redevelopment strategies that de-netresultinaim
to avoid placing a greater tax burden fer-on City residents.

« Striving to support a diverse mix of businesses from a variety of economic sectors to better
protect our local economy from sudden shifts within a single industry, and to increase our
resistance to and resilience from economic downturns and unsustained boom times.

+ Adopting fand-usesmart growth policies that encourage_mixing synergistic uses (such as
retail, residential, and office), redevelopment of existing non-residential sites, and infill
development of existing lands zoned for non-residential use before extensively developing
any additional lands for non-residential use.

« Maintaining and expanding the infrastructure needed to support economic development at
high service levels, including fostering state-of-the-art communications infrastructure
throughout the City-

« Encouraging new non-residential construction and renovation of existing non-residential
structures to result in h|gh quality, flexible, and adaptable bu|Id|ngs4hat—ean—be—Feeenﬂgu¥ed

. : .[chip:
understand how you Could encourage renovatlons of eX|st|nq not residential bU|Id|nqs but |
am not sure how you can encourage design flexibility constraints on new construction. ]

« Supporting a variety—ef-full range of housing options, from affordable workforce units to
market rate housing, for both rental and ownership, that will allow those working within the
City; at all income levels; to also live in the City, while recognizing the impact on infrastructure
and school budgets-

« Understanding that a strong economy requires a well-educated and skilled workforce; and
providing educational and workforce training opportunities for residents at all stages of life.

» Encouraging the retention and creation of adequate and affordable childcare opportunities to
support employees, Lebanon residents, and employers.

6B Issues & Priorities

6|B-1 Sustainable Economic Development

Sustainable economic development is more than just increasing the number of jobs, tax receipts
and square footage of commercial/industrial space in the City. It means growth that is not driven
by depleting our resources, but rather by renewing them. It means growing our economy while
also enhancing quality of life in Lebanon and protecting environmental quality - making the City
an even better place to live for the next generation. Sustainable economic development has a
triple bottom line resulting in economic benefits, environmental benefits, and social benefits.

Top priorities for sustainable economic development in Lebanon include:

» Redevelopment of under-utilized commercial and industrial sites.
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« A more diverse local economy that is not dependent on a single large employer or sector.
+ Jobs thatpay alivable wage.

«  Growth opportunities for existing businesses_to maintain or allow for paying a livable wage.

Achieving sustainability will require a proactive approach to economic development. Given
Lebanon’s role as the economic center of the Upper Valley, the pressure for continued economic
expansion will likely remain strong, and for this reason, the City must carefully plan for growth.
The community must determine where and how much it will grow, and then it needs to implement
strategies to appropriately guide economic and community development. If instead the City takes
a passive approach, it may find itself overwhelmed with growth planning challenges and a division
among City government, business, and residents that will stall proactive decision-making.

6|B-2 Economic Diversity

As a former milling center, Lebanon needs only to look back to its own history to see the danger
posed by a local economy dependent upon a single large employer or economic sector. During
the past 60 years, the City’s economy has become stronger and more diversified. Economic
diversity means having both businesses from many different economic sectors and jobs of
various levels and types.

The City needs to maintain and enhance economic diversity in order to be better insulated from
contraction and downturns, whether within a particular industry or across all sectors. While the
performance of a local economy will always be affected by the inevitable ups and downs of
business cycles, a diversified economy will experience less dramatic change between the highs
and lows.

A diverse economy also creates a variety of employment opportunities. This allows workers to
more easily transition between jobs and change careers, remaining employed throughout their
working lives without having to relocate to find work. A diverse economy requires a diverse
workforce. Increased social diversity creates a more dynamic City and improves residents’ quality
of life.

Providing infrastructure, housing and educational opportunities can help support a diverse
economy. In particular, the-City-needs-an adequate supply of workforce housing and state-of-the-
art communications infrastructure if-it-wantsis necessary to continue to keep existing businesses
and attract new employers.

6|B-3 Quality of Life

Quality of life may seem a somewhat intangible concept, but for many companies it is a key
consideration when deciding where to locate. Will the community be a place that employees will
want to live? If not, the company may have difficulty attracting and retaining qualified workers or
workers may be forced to commute from more distant communities, particularly if it must compete
with other firms for highly skilled or educated employees.

The Upper Valley offers a quality of life that is very desirable - the region’s communities have
retained their small-town character while adding urban and cultural amenities. Lebanen-The City
benefits from the presence of DHMC and the associated health services it provides, as well as
Dartmouth College next door in Hanover, which provides residents with access to world-class arts,
culture and athletics. Within the City itself, the Opera House is a well-programmed entertainment
venue and anchors a burgeoning downtown arts community. Lebanen-The City and neighboring
communities have a thriving ‘creative economy’ that enriches the region. Additionally, the Upper
Valley is only a short trip from major metropolitan areas, large tracts of wilderness, and a variety
of recreation opportunities including ski slopes, hiking trails and ocean beaches.
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6/C Existing Conditions & Trends

6|C-1 Role as Regional Center

Lebanon has historically been and continues to be a regional economic center for the Upper
Valley due to:

« Transportation access (proximity to the junction of two interstate highways, a municipal
airport and raitintercity bus service).

« Availability of land and supporting infrastructure for commercial and industrial development
and redevelopment.

« A highly regarded medical center, community hospital, academic institutions; and associated
spin-off (DC — need to define) enterprises.

» Multiple decades of local and regional planning for community and economic development.

« Small-town feel with some urban amenities and conveniences.

« Abundant natural, scenic and historic resources of the City and region.

« Cultural and recreational attractions within the City and region.

Lebanon has remained a regional center while surviving financial panics, industrial collapse, fires,
the Great Depression, and the flight of the cotton and woolen mills to the South. In each transition,
new businesses have brought new opportunities and new residents. During the 1960s, the
fortuitous routing of Interstate 89 and nearby Interstate 91 came just in time to breathe new life
into the town-City after the collapse of the textile industry, making West Lebanon the retail center
of the Upper Valley. The new highways also facilitated industrial and commercial business.

Dartmouth-Hitchcock Medical Center's (DHMC) move to Lebanon in the early 1990s, combined
with Dartmouth College’s role as an innovator in the technological revolution, has resulted in spin-
off businesses locating in Lebanon. This has brought a new wave of bright, technically savvy and
entrepreneurial people to the City;—and—iswhile fostering Lebanen’s—the emergence as a
biomedical and high-tech hub on the cutting edge of research, innovation and manufacturing.

Lebanon currently maintains a diversified economic base including a variety of retail enterprises,
healthcare businesses ancillary to DHMC and Alice Peck Day Memorial Hospital, and a_vibranta
high-tech / bio-tech industrial base anchored by firms such as:

« Timken (aerospace industry manufacturing-ball-bearings-and-rollers)
= TomTom (mapping data)

o Fluent, Inc./Ansys Inc. (fluid technology)

» Mascoma Corporation (alternative fuels)

+  Hypertherm (plasma cutting technology)

 Novo Nordisk (pharmaceutical manufacturing)

« Adimab (life science technology)

o Avitide

o Bio-X-Cell

o Fuijifilm}i Dimatix

o Astrontics/Luminescent Systems (aerospace industry manufacturing)
o Creare (Hanover) / Edare

« Signal Quest

 Simbex

DHMC and other major employers in the region, such as Dartmouth College, United States Army
Corps of Engineers’ Cold Regions Research and Envirenmental—Engineering Laboratory
(CRREL), and the Veteran’s Administrative Hospital have been relatively immune from economic
recession. Having these industries in the region benefits the City ef-Lebanren-immensely. They
also contribute to the City’s economic well-being by attracting other businesses and service
industries, which provide further employment opportunities.
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6|C-2 Land and Space for Non-Residential Uses

Lebanon’s current zoning includes eight—nine non-residential or mixed-use districts (Light
Industrial, Industrial_Rail Access, Heavy Industrial, General Commercial, General Commercial
One, Central Business, Lebanon Downtown, neighborhood-commercial—Professional Business,
and Medical Center). These districts provide opportunities for businesses of various types, sizes
and intensities. Most of these districts have either land available for development, or sites suitable
for redevelopment or infill.

Lebanon had about 900,000 square feet of non-residential space in 1959. In the five-six decades
since, the space occupied by commercial, industrial, medical, government and other institutional
uses has grown to more than 8.8 million square feet. The Lebanon Planning Board has recently
approved, or is currently reviewing, approximately 2.5 million square feet of non-residential
growth, which is projected to be built out during the rext28coming years.

Commercial land uses make up a greater percentage of the tax base in Lebanon as compared to
other Upper Valley municipalities. The City’s broad tax base results in a reduced tax burden on
residential property owners to fund local schools and municipal services.

6|C-3 Employment and Wages

Moere-than—19;,000Roughly 20,000 people work in Lebanon. Approximately 64-47 percent of the
City’s resident workforce is employed in Lebanon (approximately 5;0003,380 people) and more
than 43,;00016,600 people commute into the City. Lebanon residents, and Upper Valley residents
in general, enjoy relatively short commutes with an average travel time-distance to work fer-GCity
residents—that-is-less than 45-minutes10 miles. The ability to live and work in close proximity is
one of the factors that contributes to Lebanon’s quality of life.

Lebanon has experienced job growth in the service sector, particularly education, healthcare,
social services; and retail, during the past 20 years similar to many communities across the
country. However, the City has seen employment growth in management, professional and
related occupations in recent decades as well. During the 2000s, employment in Lebanon grew
by more than 2,600 jobs.

Lebanon’s average annual unemployment rate was 3:82.5 percent in 20092022. The
unemployment rate in the City has consistently remained below four percent since-1994-despite
several intervening downturns in the U.S. economy. A four percent unemployment rate is usually
considered “full employment.” The unemployment rate in the Lebanon Labor Market Area (LMA)
has been among the lowest in the state for some time.

Besides the unemployment rates, average—weekly—wagesmedian household income provides
another measure of economic health. The aa,tea:age—vveeI~zly—wage—fer—a—isvwa):e—seetmC
workermedian household income in Lebanon in 2009-2021 was $1;04880,619. Jobs in Lebanon
are among the highest paying in the region and pay significantly better than the state average.
Higher wages in Lebanon and the Upper Valley may be attributed in part to Dartmouth Hitchcock
Medical Center and Dartmouth College, both of which directly pay relatively high wages and
indirectly generate high-paying spin-off business and industry.

6|C-4 Housing

Economic growth is dependent upon housing growth, particularly workforce housing. For more
than a decade, several major employers in the Upper Valley have been expressing a need for
additional workforce housing opportunities, and they have been working with organizations such
as the-Vital Communities, Upper-alley-Housing-Coalition,-Habitat for Humanity, and Twin Pines
Housing Trust to find solutions. Although Lebanon has experienced approximately 16 percent
housing unit growth during the 2000s, the City still may not be keeping pace with the demand
resulting from both the continued rate of growth in the non-residential sector, as well as past
historical growth rate disparities between non-residential development and housing development.
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Without an adequate supply of housing affordable for their workers, employers can experience
challenges in both retention and attraction of employees. For employees, the shortage can result
in the need to seek housing further away from the employment center, increasing commutes and
associated adverse affectseffects on the environment and transportation network.

In 20442023, the Upper VaIIey Lake Sunapee Reg|onal Planmng Comm|SS|on mﬁmtedraeeﬁepbte

Heu&ag—NeedS—AnaLyse—Fepeﬂ—Wheﬂ—eempletepubllshed the Remonal Housing Needs

Assessment, which documented a severe shortage of housing and the resulting repercussions for
workforce and public health in the region. tThis study, and the associated 2020 Keys to the Valley
report, sheuld-provide a clearer picture of how well the region is doing in meeting the housing
needs of its workforce and what actions will-beare needed in the future to maintain an adequate
supply of workforce housing.

There is also a shortage of affordable single-family homes in Lebanon, which is a barrier to hiring
and retention of professional / highly-skilled workers.

6/D  Future Challenges & Opportunities

6|D-1  Sustainable Economic Development Strategy

Lebanon should develop a proactive strategy, identifying the community’s economic assets and
what types of businesses it-wishes-to encourage locating in the City. With a strategy in place, the
City should then selectively recruit and/or support new businesses that can help the City attain its
goals. The City ef-Lebanen-must evaluate how much growth is sustainable; certain levels and
types of new development could cause unforeseen changes to community character,
infrastructure requirements, and the tax base.

It is essential to maintain a coordinated, respectful and cooperative working relationship with
current City and regional enterprises, area economic development agencies, regional planning
commissions, chambers of commerce, state agencies, and other concerned private and public
sector entities that encourage managed growth. The City could consider expanding its Planning
Department’s mission to include a more active role in decisions related to economic development.

Technological advances have become a driving force - possibly the driving force - in the economy.
New jobs in the “thought ware” sector include computer software, education, engineering,
telecommunications, medicine, and the entrepreneurial, creative economy realm. la—erdertlo
foster new economic opportunities in this sector, Lebanon must support high-speed digital
capability (see Section D-5), keep up with ongoing technological advances, and invest in the
labor force through support for continuing education and training.

6 |D-2 Central Business Districts

In spite of competition from the Route 12A commercial area, both West Lebanon Central
Business District and the Lebanon CentralBusiness—Downtown District continue to see
reinvestment and revitalization.

Lebanon’s downtown pedestrian mall is now the home to many small professional and service
businesses, restaurants and retail shops. These businesses, in combination with Lebaron-River
Valley Community College’s-downtewn-campus, Ledyard Charter School, and the New England
School of the Arts have made the mall a thriving place to visit and shop. Colburn Park is an active
place in the summer with the farmers’ market and summer concerts;,—and-is—a-great-placefor
families—the-gather. The downtown Opera House, and-AVA Gallery, and Upper Valley Music
Center are cornerstones of the City’s arts scene, bringing people downtown and supporting
surrounding restaurants and shops. The CCBA and New England Sports Complex attract crowds
of activity with a variety of sporting options that help foster healthy lifestyles for citizens of the City.
Better health of City residents will help support a strong local economy.
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West Lebanon Village has also shown improvement ever-the-in recent years. The anchor of the
village is the rew-Kilton Library built in 2010. New businesses have arrived, and current ones
have expanded. Restaurants have continued to bring traffic to the area. The recentlyapproved
River Park project, just north of the village, will bring research labs, office space, and associated
retail and housing.

The City should encourage mixed uses of structures in both €BBsdowntowns, for instance
combining ground floor storefronts with upper-story residential units. Collocating compatible
professional, residential and commercial uses encourages people to live where they work,
fostering a vibrant downtown and healthy local economy.

6| D-3 Redevelopment

As Lebanon grows, public services and infrastructure must be expanded cost effectively. Many of
the impacts of such growth can be reduced by directing development toward existing built-up
areas, which are already served by existing municipal services and infrastructure.

Inefficiently developed or underutilized properties, for example, along Route 12A, the “Miracle
Mile,” (Mechanic Street/Route 4) and Main Steet in West Lebanon represent opportunities for
redevelopment or infill in the City. Recent examples of such infill development include the
construction of new retail stores and restaurants within existing plaza parking lots, and the
renovation of empty retail spaces into multiple new storefronts.

Existing developments should be evaluated to determine creative solutions for potential
redevelopment (the plans proposed by a Dartmouth College architectural class several years ago
offer one potential scenario for redevelopment). Many developed parcels and parking lots could
be more intensely redeveloped with multi-use structures, multi-story buildings, shared and
structured parking, and shallow setbacks from the roadway to achieve a “town center’ look
instead of the existing suburban strip malls and shopping plazas. Implementing access
management retrofit plans on Route 12A, Miracle Mile, Main Street and Mechanic Street, as
discussed in the transportation chapter of this plan, would be a step toward redevelopment efforts
and aesthetic upgrades along with allowing flexibility of the parking requirements to meet the
needs of the applicant and the traveling public.

When businesses expand, contract or close, they leave behind commercial and industrial space
that can be redeveloped. Although such properties are usually privately owned, it is in the interest
of the City to see that these locations are redeveloped in ways that are compatible with
Lebanon’s Master Plan. Among the desired features are the following:

« Reconfiguring space to maximum density, for example, building up (higher - to appropriate
scale) when possible, using underground and shared parking, and reducing building setbacks.

« Integrating residential and workforce housing near commercial, office, educational, research,
medical, and compatible light industrial facilities.

»  Constructing sidewalks and bus stops and providing landscaping.

o At riverfront properties, observing setback and water quality requirements, while taking full
advantage of the aesthetic potential, for example, siting restaurants, residential apartments,
and offices to face the river, rather than backing onto the river.

« The upcoming redevelopment and beautification of Main Street in West Lebanon offers a
fantastic opportunity for both businesses and housing developers. Generous height limits in
the downtown areas provide a unique opportunity for developers to increase density and
maximize the cost effectiveness of projects.
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6| D-4 Quality of Life

Numerous studies on business location decisions have indicated that quality of life plays a key
role in corporate decision-making. One of the greatest strengths of Lebanon’s economy is that
people like to live and work here. If Lebanon’s historic, educational, environmental, scenic,
recreational, and cultural assets are diminished or lost, then the City could suffer economically in
the long run.

Lebanon’s economic development strategy should support and strengthen the City’s role in the
creative economy, cultural and heritage tourism, and recreational sectors. More importantly, it
should seek to balance its growth and development with protection of natural, scenic, and historic
resources. Current-Recent work tewards—aon Zoning Ordinance revisions has is-addresseding
many of these goals of compatibility and sustainability.

6|D-5 Public Services and Infrastructure

As Lebanon continues to grow, City government will continue to experience pressure to expand
and extend public services and infrastructure. When making those decisions, the City needs to
consider the cost to current residents and the impact on the natural environment. In accordance
with the “Residents-First” policy, growth and economic development must not degrade the City’s
quality of life. The City should be seeking economic development that does not increase City
taxes. It must be recognized, however, that public services and infrastructure will have to be
maintained and expanded as growth occurskebanen-grows. Many of the undesirable impacts of
growth can be reduced by directing development toward existing built-up areas already served by
public services and infrastructure.

One means of limiting the demand on the water supply and wastewater treatment systems would
be to establish an urban services boundary, beyond which such utilities would not be expanded.
The establishment of such a limitation would permit the City to focus development in a more
concentrated area. The City should also consider expanding the use of impact fees to finance

infrastructure associated with new development-and-considerworking-with-the state legislature to
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establish-a Citysales tax. To expand its ability to generate revenue, the City should evaluate any
means that would help offset the impacts of commercial development without negatively

influencing business or commerce or putiing additional tax burden on private home owners.

6 | D-6 Technological Advancement

Residents, businesses, and institutions increasingly depend on the Internet and electronic
communications. Businesses of all sizes find a digital presence valuable, if not essential. ia-erder
tTo ensure that businesses in Lebanon will remain competitive, they must have access to
dependable, affordable, high-speed digital services. Such services should be available in all parts
of the City; to enable residents to conduct home-based businesses and to promote
telecommuting. This increased digital presence will also serve to aide in the promotion of training
and education through “webinars” and other professional development tools.

With current technology, wired broadband is faster and more reliable than wireless. The most
significant impediment to bringing wired high-speed digital service to all corners of the City is
ownership and control of the poles. Because the poles are privately owned, customers are limited
to the providers currently on the poles. Moreover, private-sector companies often balk at
providing high-speed digital service to rural areas because they cannot make back their return on
investment within their typical three-year time frame._In the last several vears, Lebanon worked
proactively with Comcast to provide high-speed internet access to the remaining under-served
residential properties in the City.

6 |D-7 Lebanon Municipal Airport

Lebanon Airport is a key transportation asset, valued by the region’s many businesses and
institutions, as well as by area residents attracted by the recent efforts of the City and Cape Air to
expand scheduled airline service. However,—Ppassenger enplanements or “boardings” have
stabilized in recent years after declining during the early 2000s deeclined-in comparison with the
1990s, which has straineding the ability of the airport to limit the financial support received from
the City’s General Fund.

During the Master Plan process, residents expressed the desire that the current status of the
Lebanon Municipal Airport should change in one direction or the other; either become self-
sufficient as a commercial airport providing scheduled flights for the general public, or convert to
a general aviation airport. The scheduled 2012 completion of the Airport Master Plan, including
an “Airport Summit” event will further illuminate future options or direction for the airport.

6/E  Outcomes & Strategies

OUTCOME 1 Seek sustainable growth that is not dependent on exhausting local
resources to fuel economic expansion.

STRATEGIES

1. Encourage City government to take a more organized and active role in promoting
sustainable economic development.
(City has created 2 TIF districts; adopted 79-E program with districts in Lebanon and West
Lebanon; nominated 6 ERZs for designation by NHBEA:; constructed Airpark Road extension
to_enable new development in Airport Business Park 1-B and adjacent parcel; worked
proactively with Comcast to provide high-speed internet access to remaining underserved
residential properties)

2. Promote and retain high quality employment opportunities.

3. Continue the progress of revitalizing the City’s two Central-Business-Downtown Districts.
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(Completed 2016 Downtown Visioning Study and 2020 West Lebanon Village Visioning
Charrette; issued RFP for 20 Spencer Street redevelopment; issued RFI seeking interest and
ideas for redevelopment of downtown surface parking lots; acquired 3 properties along Main
Street and making them available for redevelopment; sought and obtained federal grant for
WL Main Street improvements project; continuing to pursue potential acquisition of parts of
Westboro Yard)

4. Work with civic associations to engage business owners and generate citizen interest and
commitment to the downtown areas.
(City_actively participates in UVBA to engage with local and regional businesses; created
original WLRAC committee to spur citizen interest in WL revitalization)

5. Support the revitalization, infill, and increased mix of uses in existing non-residential,
locations.
(Updated zoning requlations to explicitly allow for mixed uses and multi-family residential
uses in most non-residential districts; created new Lebanon Downtown zoning district based
on results of 2016 Visioning Study; amended CBD zoning to mostly mirror downtown zoning
in West Lebanon Village)

6. Seek a way for Lebanon Airport to pay for itself while better serving the needs of residents
and businesses, both in Lebanon and throughout the region.
(City has renegotiated tenant leases on airport property, including hangar space; established
Airport-Tech Park TIF district and constructed Airpark Road extension to open up
developable areas on airport property; actively marketing Airport 1B property for development
opportunities with lease revenue accruing to airport; actively planning for construction of
additional leasable hangar space; enacted higher landing fees as of 2024)

7. Continue efforts to expand regional and national passenger connections to and from Lebanon
Airport.
(City _supported new ESA contract with Cape Air with service to Boston and NYC-
Westchester)

ACTIONS

1. Develop a proactive strategy for sustainable economic development that identifies the City’s
economic assets and what types of businesses Lebanon wishes to encourage.

(EDC has discussed undertaking gap analysis in partnership with UVBA; UVBA has helped
create and facilitate the UV Med-Tech Collaborative)

2. Recruit and support businesses in accordance with the City’s sustainable economic
development strategy.

3. Explore innovative financing techniques for building struetured-additional public parking in the
West Lebanon Central Business District.

(Currently _exploring potential for TIF district in WL Village; evaluated possibility of City
designing and constructing parking areas behind Main Street properties with shared
easements across multiple parcels)

4. Evaluate the boundaries of the Central Business and Lebanon Downtown Districts.

(Extended CBD/LD district along Spencer Street to facilitate sale of 4 Suzor Court to Geokon
for parking; extended CBD district to 3 Seminary Hill to facilitate redevelopment of property;
proposed expansion of CBD district along Bridge Street to facilitate redevelopment of
property (not approved by Council))

5. Examine existing non-residential areas to identify opportunities for more intensive
redevelopment or infill.

(Created new GC-1 district to facilitate development of new housing by D-H)

6. Continue to work with the Regional Planning Commission to develop and maintain an
updated inventory of non-residential sites and buildings to facilitate expansion and relocation
of businesses.

7. Review and amend the City’s Zoning Ordinance as needed to encourage more intensive
redevelopment of existing residential and non-residential areas and to discourage
development in undeveloped areas.

(Created new Lebanon Downtown zoning district allowing taller and more intensive
development based on results of 2016 Visioning Study; amended CBD zoning to mostly
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mirror downtown zoning in West Lebanon Village; amended zoning to require PUD-style for
larger developments in Rural Lands areas;)

8. Establish an urban services boundary for water and sewer.
(Planning and DPW have evaluated potential for Urban Services District to focus intensive
development into area already served by water and sewer)

9. Develop-Maintain an impact fee schedule to support expanded infrastructure associated with
new development.
(Planning Department and Planning Board have established and reqularly updated impact
fee schedule and basis of assessment to support capital investment in infrastructure and
facilities)

10. Evaluate the cost of ending commercial service and, if warranted, convert Lebanon Airport to
serve general aviation only If passenger enplanements fail to increase significantly.

OUTCOME 2 Maintain a diverse economy that is not dependent on a single large
employer or economic sector.

high-speed internet access to

remaining underserved residential properties)

21. Continue to encourage private companies to add or expand high-speed digital lines to under-
served-locations within the City or explore alternatives via regional eff orts to bring broadband
to the Upper Valley.

(City worked proactively with Comcast to provide high-speed internet access to remaining
underserved residential properties)

32. Encourage City government to coordinate with governing bodies of other nearby towns and
digital services providers to improve high-speed digital services throughout the region.

ACTIONS
1. Ensure that zoning regulations maintain and enhance the mix of downtown businesses,
including basic goods and services.
(Updated zoning regulations to explicitly allow for mixed uses and multi-family residential
uses in most non-residential districts; created new Lebanon Downtown zoning district based
on results of 2016 Visioning Study; amended CBD zoning to mostly mirror downtown zoning

in West Lebanon Village)

OUTCOME 3 Recognize the importance of quality of life in attracting new fi rms to locate
in Lebanon and in retaining well-educated, skilled workers.

STRATEGIES

1. Seek growth and development that preserves or, ideally, enhances Lebanon’s quality of life.

2. Support the arts and culture (creative economy) as a distinctive and significant component
{ereative-economy)-of the local and regional economy.
(2016 _Downtown Visioning Study identified the arts community as a potential anchor for
downtown revitalization; Arts & Culture Commission created as a result of 2016 Downtown
Visioning Study)

3. Promote Lebanon’s historic, environmental, scenic, recreational, and cultural assets.

4., Continue to strive for excellence in public education and municipal services, taking into
account the impact on taxes levied to City residents.

5. Encourage housing in the upper floors of downtown buildings.
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(Zoning ordinance amended to explicitly allow for mixed-use and upper story residential in
downtown Lebanon and West Lebanon Village; need to address and resolve parking and
building code requirements)

ACTIONS

1. Implement the zoning revision recommendations outlined in the City’s Natural Resources
Inventory to protect and enhance the most critical natural resources and open spaces.

(Amended zoning to require PUD-style for larger developments in Rural Lands areas, starting

with identification and protection of most important/sensitive natural resources, and designing

improvements around those)

City of Lebanon Master Plan Adopted March 26, 2012, Updated economic development | 6-11
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT

PLANNING BOARD
February 24, 2025 Meeting

Staff Memorandum - PB2025-05-EXT - con’t from 2/10/25

APPLICATION INFORMATION

Agenda Item: 3.A
Application #: PB2025-05-EXT

Application Type: Extension

Property Location:
North Main Street, West Lebanon

Property Owner/Applicant:
XYZ Dairy, LLC

Property Size: +/-38.18 Ac.

Zoning District(s):
¢ Central Business (CB)
¢ Light Industrial (IND-L)
¢ Residential Three (R-3)

Overlay District:
¢ Wetlands Conservation
¢ Floodplain

Staff Attachments:

e E-mail correspondence
between 6/25/24 and 2/19/25
between applicant’s attorney
and City staff

¢ Draft Phase 1 security
agreement provided by
applicant on 6/25/24 with staff
comments provided on
7/25/24

¢ Notice of Action for PB2018-
34-EXT dated September 9,
2019 (17 pages)

¢ Notice of Action for PB2021-
19-EXT dated October 21,
2021 (2 pages)

¢ Notice of Action for PB2024-
34-EXT dated November 12,
2024 (8 pages)

LEGAL NOTICE

XYZ Dairy, LLC & Lyme Properties 2, LLC, River Park Drive (Tax Map 44,
Lots 21 - 30 & 7), zoned CB, IND-L and R-3: Applicant requests a two (2)-
year extension of the River Park Site Plan approval (PB2010-25-SPR), as most
recently amended on September 9, 2019 (PB2018-34-SPA) and extended on
October 12, 2021 (PB2021-29-EXT). PB2025-05-EXT

APPLICATION MATERIALS

e Application form (1 page)

e Letter from Chet Clem, Lyme Properties, dated December 19, 2024 (3
pages)

o Letter from David Clem, XYZ Dairy, LLC and Lyme Properties 2, LLC,
dated February 10, 2025 (3 pages)

e Slideshow (6 pages)

e Planning Board Rules of Procedure dated June 28, 2021, with highlights
(9 pages)

o Certified Notification List (2 pages)

e Fee Schedule (2 pages)

e Additional miscellaneous documents provided by applicant (233 pages)
COMPLETENESS REVIEW

This application has been reviewed in accordance with the Lebanon Site Plan
Review Regulations. The Planning and Development Department
recommends that the Board find that the application is complete enough to
accept jurisdiction and to commence review.

Although the application is complete with respect to the requirements of the
Site Plan Review Regulations, note that per condition of approval #3 of the
Planning Board’s Notice of Action dated September 9, 2019 for PB2018-34-
SPA, the applicant is required to provide an updated phasing schedule in
connection with an extension request. An updated phasing schedule has not
been provided.

APPLICATION OVERVIEW

The applicant’s request is set forth in the attached letter dated December 19,
2024, from Chet Clem of Lyme Properties: “[...] XYZ hereby requests that a 2-
year extension of all relevant dates in the Site Plan approval be granted in
accordance with ‘the extension standard set forth in the current Site Plan

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766

TEL: 603-448-1457

FAX: 603-442-6141 WWW.LEBANONNH.GOV
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STAFF MEMORANDUM
PB2025-05-EXT

February 24, 2025 PB Mtg
Agenda Item 3.A
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Review Regulations [as] reflected in Condition #3 and #29 of the September 9, 2019 Planning Board
Notice of Actions for PB2018-34-SPA.” (quoting the Board’s 11/12/13 Notice of Action for PB2024-34-
EXT).

BACKGROUND

A. Subdivision Approval (this information is provided for background purposes — the subdivision
approval is not the subject of the current application)

On October 11, 2011, the Planning Board granted subdivision approval for a 22-lot phased development
known as River Park (PB2011-01-FMAJ). The development includes 11 residential lots located within the
R-3 district at the southerly end of the property and two additional residential lots in the R-3 district at the
northerly end of the site. Five parcels are located in the CBD district and 3 parcels are within the IND-L
district, all of which will be served by a new development roadway. One additional lot was created to
provide open space for the overall development along the river.

The Planning Board granted the applicant a two-year extension to the approved subdivision on
September 9, 2013 (PB2013-21-EXT). Subsequently, the applicant requested and was granted an
amendment to the subdivision approval on May 11, 2015 (PB2015-07-FMAJ). Additional extensions were
approved by the Planning Board on November 9, 2015 (PB2015-33-EXT), November 14, 2016 (PB2016-
28-EXT), and October 10, 2017 (PB2017-17-AAD). The River Park Subdivision plat was recorded on
January 2, 2018 in the Grafton County Registry of Deeds, together with a Notice of Restriction. Note that
the January 2, 2018 date is the date from which the phasing deadlines extend.

B. Site Plan Approval

On October 24, 2011, the Planning Board granted site plan approval for the River Park development
(PB2010-25-SPR). As originally approved, the development would consist of eight (8) non-residential or
multi-family residential buildings totaling 839,145 square feet plus two parking garages for 1,393 vehicles
on the 7 parcels within the CBD and IND-L zoning districts.

The applicant was granted an extension to the approved site plan on September 9, 2013 (PB2013-22-
EXT). On June 8, 2015, the applicant was granted a site plan amendment for the layout of Lot 1, which
included changes to the building footprint, parking layout, vehicular circulation, loading location of the
building, landscaping, lighting, and the drainage and engineering of the site (PB2015-10-SPA). On
November 9, 2015, the applicant was granted additional time within which to obtain Building Permits for
each approved development phase (PB2015-34-EXT). An additional extension was granted on
November 14, 2016 (in connection with PB2016-28-EXT).

On September 9, 2019, the Planning Board approved an amendment to the site plan to, among other
things, change the sequencing of the project phasing and increase the number of residential dwelling
units from 80 to 125 in Building #8 (PB2018-34-SPA). The 2019 Notice of Action was written to supersede
and replace all prior Notices of Action relating to the River Park site plan approval. On October 12, 2021,
the Planning Board approved a request to extend the phasing deadlines (PB2021-19-EXT). A copy of
the September 9, 2019 and October 12, 2021 Notices of Action are attached for reference.

On July 8, 2024, the applicant applied to the Planning Board for another extension, as described in a
letter dated July 8, 2024, from Chet Clem of Lyme Properties, as follows:

Lyme Properties operating as the development agent for XYZ Dairy, LLC hereby requests
a 2-year extension of the River Park West Lebanon Site Plan (#PB2010-25-SPR) and

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
TEL: 603-448-1457  FAX:603-442-6141  WWW.LEBANONNH.GOV Page 24 of 371
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Subdivision Approvals (#PB2011-01-FMAJ, October 11, 2011) as most recently amended
on September 9, 2019 (#PB2018-34-SPA) and extended by this Board on October 12,
2021 (#PB2021-29-EXT).

In accordance with Section 4.10 of the Lebanon Site Plan Review Regulations, this
extension request is due to delays attributable to unusual circumstances beyond the
control of the Applicant. (emphasis in original)

On November 12, 2024, the Planning Board denied the applicant’s extension request, as set forth in the
attached Notice of Action for PB2024-34-EXT.

On December 19, 2024, the applicant submitted a new application to the Planning Board again requesting
an extension of the River Park site plan approval (as discussed in the attached letters from Chet Clem
dated December 19, 2024 and from David Clem dated February 10, 2025). At its meeting on February
10, 2025, the Board agreed to hear the new extension request on its merits and continued the hearing to
the February 24, 2025 work session.

STAFF COMMENTS

1. Imprecise Request. The applicant has requested a “2-year extension” but has not specified what
the “2-year extension” is relative to. It is particularly important that the applicant do so in this case
given that the approvals are very old and extremely complex, and the history of the project is
convoluted, confusing, and now the subject of ongoing litigation. None of the current Planning
Board members were on the Board when the project was originally approved in 2011 nor were
any of the current Board members on the Board at the time of the 2019 Site Plan amendment.
Only two of the current Planning Board members were on the Board for the 2021 extension
request. For these reasons, determining what exactly the applicant is requesting should not be
left to the Board to guess.

2. Standard of Review. Per the 9/9/19 Notice of Action, the River Park Site Plan approval is subject
to the Site Plan Review Regulations dated May 8, 1977, last revised November 9, 2009. Section
4.10 of the Site Plan Review Regulations last revised 11/9/09 provides as follows:

Section 4.10 - Expiration of Site Plan Approval

A. Any approved site plan for which a Building Permit has not been obtained
within one (1) year of the date of the original approval shall be considered
void, unless the Board grants an extension for good cause. A request for an
extension of the site plan approval shall be submitted by the applicant to the
Planning Office prior to such expiration date. Requests for extension of the
site plan approval received after the expiration date shall not be considered
by the Board. An extension shall be for up to one (1) additional year beyond
the original expiration date. The Board shall grant no more than one extension
for any site plan. (NOTE: The expiration provisions of this paragraph shall not
be waivable under the procedures set forth in Article VIl - “Waiver Procedures”
of these Regulations; however, the Planning Board may, for good cause stated
in its written Notice of Action, specify some alternative expiration date.)

B. For applications subject to both Site Plan and Subdivision review, expiration of
Board approvals shall occur as set forth in the Subdivision Regulations.

C. For approved phased developments, the deadlines for each phase, as stated
in the approved phasing schedule, shall be substituted for the one-year
limitation period set forth in Section 4.10(A).

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
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As set forth in Section 4.10, the Board may grant an extension “for good cause.” (See Section
4.10.A above). Additionally, extension requests for the River Park development must also comply
with and must be considered in light of the standards set forth in Conditions 3 and 29 of the 9/9/19
Notice of Action, which provide as follows:

o Condition 3: “In determining whether to grant any requested extensions, the Board shall
consider the totality of the circumstances, including the extent and complexity of the
conditions-precedent, and whether the need for more time is attributable to
circumstances beyond the control of the applicant, rather than to the applicant’s
neglect or failure to proceed with reasonable promptness.” (emphasis added)

o Condition 29: “It is the intent and effect of this approval [...] that upon completion of the Phase
1 infrastructure improvements within 5 years of the final subdivision approval [...] the
subdivision as a whole, including all phases, shall vest as provided in RSA 674:39, Il [...]
provided that the applicant and its successors-in-interest continue to comply with all conditions
of this approval and of the Planning Board’s approval of Final Major Subdivision application
#PB2011-01-FMAJ, including the time limits set forth in the phasing plan, unless such a limit
is extended for good cause by the Planning Board, acting upon an application submitted
prior to the expiration of such limit.” (emphasis added)

3. Application Deficiency. Per condition of approval 3 of the 9/9/19 Notice of Action, the applicant
must provide an updated phasing plan in connection with any extension request: “If the applicant
anticipates being unable to meet any time deadline(s) set forth in this decision with respect to any
phase(s), the applicant shall submit an updated phasing schedule to the Planning Board
for review and approval in accordance with Section 4.9.E of the Site Plan Review Regulations.”’
(emphasis added). An updated phasing plan as required by condition 3 has not been provided.

Unfortunately, there is no single phasing plan for the development as there should be. Rather,
the components of the River Park phasing plan are scattered throughout the 17-page 9/9/19
Notice of Action, beginning with the chart titled “New Phasing Plan” on page 5. Staff recommends
that the Board require the applicant to prepare and present a single and complete phasing plan
so that it can be easily and clearly referenced and understood by all. At a minimum, the phasing

plan required to be submitted with the extension request application must include the following:
¢ Commencement dates for each phase. [See condition 3: “For purposes of this decision,
the commencement dates referenced on the New Phasing Plan? and in this decision

! Section 4.9.E from the Site Plan Review Regulations dated May 8, 1977, last revised November 9, 2009:

E. If the applicant anticipates being unable to meet any time deadline(s) set forth in the approved phasing
schedule with respect to any phase, he or she may apply to the Planning Board for an extension of up
to one year, pursuant to Section 4.10 of these Regulations. The request for an extension shall be
submitted to the Planning Office prior to the expiration of the deadline(s) involved.

If the applicant fails to meet any such deadline, or extension thereof, then the approval of that phase
and all subsequent phases shall be considered void, and such phase(s) shall no longer be presumed
“vested.” However, the applicant may resubmit the application for such phase(s) to the Board for further
review and re-approval in light of changes in ordinances, regulations, or other material circumstances
which have occurred in the City of Lebanon since the original approval.

2 Commencement dates are included within the decision but not within the phasing plan itself. Note that requiring the
“commencement date” for each phase is unique to River Park — there is no such requirement in the phasing plan requirements
of Section 4.10 of the applicable Site Plan Review Regulations.

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
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shall be deemed to be the date by which a Building Permit shall have been applied for[.]
(emphasis added)]

o Deadlines for the construction of improvements for each phase. (See condition 29: “As set
forth in Section 4.10(C) of those Regulations, the deadlines for the construction of
improvements within each phase shall be as stated in the approved phasing plan[.]).”®

Staff also recommends that the Board require an updated phasing plan that conforms to all of the
required phasing plan criteria as set forth in Section 4.9.C (it is not clear how the phasing plan
was approved without compliance with the required criteria). The current phasing plan is deficient
with respect to the bolded criteria below (i.e. 4.9.C.2, 3 and 4):

C. The applicant shall submit with the application a proposed phasing schedule,
which shall be included as part of any approval. The phasing schedule shall include
the following information, for each phase:

1. A specification of all improvements, on-site or off-site, to be installed as part
of that phase;

2. A deadline for the posting of any required security for that phase;

3. A deadline for the completion of such improvements subsequent to the
posting of such security, and;

4, A date by which a Building Permit must be obtained to prevent the approval
for that phase from being considered void pursuant to Section 4.10 of these
Regulations.

4. Impact Fees. The River Park development is subject to the following condition as set forth in the
October 12, 2021 Notice of Action:

In accordance with the City’s Impact Fee Ordinance fee schedule adopted on September 13,
2010, this application is exempt from impact fees for a period of 5 years from the date of the
Planning Board'’s final approval. Building permits obtained after the 5-year period shall be
subject to impact fees in existence at the time of the Building Permit application submission.
[Note: The River Park subdivision plat (#PB2011-01-FMAJ) was recorded on January 2, 2018,
representing the final approval for the subdivision and starting the 5-year exemption period;
which. The 5-year exemption period shall now expire on January 2, 2023 2025.]

The above-referenced condition was originally included as condition 25 in the 10/24/11 Site Plan
approval Notice of Action. It is not clear why River Park was given a 5-year exemption from impact
fees. Adoption of both the impact fee ordinance on 7/15/09 and the impact fee schedule on
9/13/10 predate the site plan completeness determination on 11/8/10. Perhaps the Site Plan legal
notice predated 9/13/10. Nevertheless, it is not clear why the River Park development should still
be exempt from impact fees when every other development in the City constructed since adoption
of the 9/13/10 fee schedule has had to pay them. Moreover, the Board has no legal authority

3 Construction deadlines are included within the decision but now within the phasing plan itself.
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to permit such an exemption*. Staff recommends that any extension approval be
conditioned on payment of impact fees in compliance with Section 213 of the Zoning
Ordinance and the current impact fee schedule.

Clarification of Approved Plan Set. In connection with the subdivision approval, the applicant’s
attorney provided staff with a Phase 1 infrastructure draft security agreement on 6/25/24. Staff
reviewed and provided comments on 7/25/24 but have not received any substantive comments
from the applicant in response, despite multiple requests. See attached e-mail correspondence
between 6/25/24 and 2/19/25 between applicant’s attorney and City staff, and the draft Phase 1
security agreement provided by the applicant’s attorney on 6/25/24 with staff comments provided
on 7/25/24.

Note that the draft security agreement references no less than 5 different plan sets. With respect
to some of those, it is not clear how and by whom they were approved. Staff recommends that
any extension approval clarify precisely what constitutes the approved plan set, and that
the Board verifies it has in fact reviewed and approved whatever plan set is identified as
the approved plan set.

Conditions of Approval. Should the Board grant the requested extension, staff recommends that
the Board require that all future determinations relative to the applicant’s compliance with the
Board’s conditions of approval be made directly by the Planning Board (in lieu of staff making
such determinations). Staff believes this arrangement would be beneficial to all parties.

Attachments

CC:

Chet Clem, Lyme Properties (via e-mail)

David Clem, XYZ Dairy, LLC (via e-mail)

Matthew Decker, Esq., Drummond Woodsum (via e-mail)
File

4 This is acknowledged in Condition 29 of the 9/9/19 Notice of Action: “It is the intent and effect of this approval, subject to
the satisfactory completion of the financial security requirements set forth in Condition #5 of the Final Major Subdivision
approval (#PB2011-01-FMAJ) for the development, that upon completion of the Phase 1 infrastructure improvements within
5 years of the final subdivision approval, as set forth in Condition #14-2 above, the subdivision as a whole, including all
phases, shall vest as provided in RSA 674:39, I, and no subsequent changes in subdivision regulations, site plan regulations,
or zoning ordinances, except impact fees adopted pursuant to RSA 674:21 and 675:2-4, shall operate to affect this phased
development[.]” (emphasis added)
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From: Tim Corwin

To: Hastings Philip

Cc: Nathan Reichert

Subject: FW: [EXTERNAL] River Park PB Subdivision Conditions
Date: Wednesday, February 19, 2025 6:48:17 PM
Attachments: image001.png

Performance Bond Security Agreement.docx

Hi Phil -

I’m checking in on the status of the Security Agreement. If you could please provide an update,
| would greatly appreciate it.

Thank you, Tim

From: Tim Corwin

Sent: Thursday, January 23, 2025 5:58 PM

To: 'Philip Hastings' <hastingsp@cwbpa.com>

Cc: Nathan Reichert <Nathan.Reichert@lebanonnh.gov>
Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

Hi Phil -

I’m following up from our exchange below. To keep things moving, I’'ve gone ahead and
prepared a blackline version of the draft security agreement. In doing so, | was reminded that |
had asked several questions (4onp 2,20np 3, and 1 on p 5). If you could please review those
questions and respond at your convenience, I’d greatly appreciate it. Once those are resolved,
| believe the agreement will be ready for signatures.

Alternatively, if you’d prefer to work directly with the City’s legal counsel to finalize the
agreement, that would work as well. Just let me know.

| look forward to hearing from you.

Thanks, Tim

From: Tim Corwin

Sent: Thursday, January 9, 2025 7:41 PM

To: Philip Hastings <hastingsp@cwbpa.com>

Cc: Nathan Reichert <Nathan.Reichert@lebanonnh.gov>
Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

Hi Phil -

Page 29 of 371


mailto:Tim.Corwin@lebanonnh.gov
mailto:hastingsp@cwbpa.com
mailto:Nathan.Reichert@lebanonnh.gov
mailto:hastingsp@cwbpa.com
mailto:Nathan.Reichert@lebanonnh.gov

| just realized that what you sent is the same document | sent you in July. | assume you
intended to send something else? If not, then I’'m not sure what you’re asking. We already
made our edits and changes. If you would like to make additional edits/changes to the
agreement, please feel free to send those and staff can review and/or ask the City’s legal
counsel to review, as needed. Or if the agreement is ready, I’d be happy to convertitto a
blackline and circulate for signatures. Just let me know.

Thank you, Tim

From: Philip Hastings <hastingsp@cwbpa.com>

Sent: Thursday, January 9, 2025 3:53 PM

To: Tim Corwin <Tim.Corwin@l|ebanonnh.gov>

Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the
sender and know the content is safe.

Happy New Year, Tim. Hope you are well.

Now that the Superior Court has reinstated XYZ Dairy’s building permit and extended the
deadline to complete the remaining Phase 1 infrastructure improvements to October 27,
2025, my client is gearing up for active construction on the improvements as soon as the
weather permits in the spring. | am therefore turning back to the performance bond security
agreement. In light of the court’s order, are you able to review the revisions to that
agreement you suggested last July (attached) and make whatever changes are appropriate?
Let me know if you think a phone call would be useful to push this matter along to completion.

Philip M. Hastings Tel: (603) 224-7761
Shareholder/Director/President Direct: (603) 229-1069
CLEVELAND, WATERS AND BASS, P.A. Email: hastingsp@cwbpa.com

Website: www.cwbpa.com
Two Capital Plaza, 5th Floor, Concord, NH 03301

With offices also in New London and Dover, NH.

STATEMENT OF CONFIDENTIALITY: This email message is intended only for the
‘ ‘ ‘ N ; ‘ B named recipient(s) above. It may contain confidential information that is privileged or

Affiliated with Granite State Title Services, LLC

that constitutes attorney work-product. If you are not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this email and any
attachment(s) is strictly prohibited. If you have received this email in error, please
immediately notify the sender by replying to this email and delete the message and
any attachment(s) from your system. Thank you.
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From: Tim Corwin <Tim.Corwin@lebanonnh.gov>

Sent: Thursday, July 25, 2024 9:00 PM

To: Philip Hastings <hastingsp@cwbpa.com>

Cc: Clem Chet (chet@lymeproperties.com) <chet@lymeproperties.com>; Brian Vincent

<brian.vincent@lebanonnh.gov>
Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

Phil -

| apologize for the delay in getting back to you. Please see attached redline. Happy to discuss -
just let me know.

Regarding the definition of substantial completion, that would need approval by the Planning
Board. If you like, we could tack that on to the extension request that will be heard on August
12", We have to send the hearing notice to the paper first thing Monday morning so if you can
let me know by then, I’d greatly appreciate it.

Thanks, Tim

From: Philip Hastings <hastingsp@cwbpa.com>

Sent: Tuesday, July 16, 2024 9:23 AM

To: Brian Vincent <brian.vincent@lebanonnh.gov>; Tim Corwin <Tim.Corwin@lebanonnh.gov>
Cc: Clem Chet (chet@lymeproperties.com) <chet@lymeproperties.com>

Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the
sender and know the content is safe.

Brian and Tim,

Can you let me know where things stand with performance bond/security agreement? When
can we expect additional feedback from the City?

Philip M. Hastings Tel: (603) 224-7761
Shareholder/Director/President Direct: (603) 229-1069
CLEVELAND, WATERS AND BASS, P.A. Email: hastingsp@cwbpa.com

Website: www.cwbpa.com
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Affiliated with Granite State Title Services, LLC
Two Capital Plaza, 5th Floor, Concord, NH 03301

With offices also in New London and Dover, NH.

STATEMENT OF CONFIDENTIALITY: This email message is intended only for the
named recipient(s) above. It may contain confidential information that is privileged or
that constitutes attorney work-product. If you are not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this email and any
attachment(s) is strictly prohibited. If you have received this email in error, please
immediately notify the sender by replying to this email and delete the message and
any attachment(s) from your system. Thank you.

From: Brian Vincent <brian.vincent@lebanonnh.gov>

Sent: Wednesday, June 26, 2024 1:39 PM

To: Philip Hastings <hastingsp@cwbpa.com>

Cc: Clem Chet (chet@lymeproperties.com) <chet@lymeproperties.com>; Tim Corwin
<Tim.Corwin@lebanonnh.gov>

Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

Phil,

| see now. I’'ll review with Tim and get back to you.

Thanks,

Brian A. Vincent, PE
City Engineer

City of Lebanon

Department of Public Works
193 Dartmouth College Highway
Lebanon, NH 03766
603-448-3112 x 6252
brian.vincent@lebanonnh.gov

From: Philip Hastings <hastingsp@cwbpa.com>

Sent: Wednesday, June 26, 2024 1:31 PM

To: Brian Vincent <brian.vincent@lebanonnh.gov>

Cc: Clem Chet (chet@lymeproperties.com) <chet@lymeproperties.com>; Tim Corwin
<Tim.Corwin@lebanonnh.gov>

Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the

sender and know the content is safe.
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| don’t think so. | am adding Chet here for clarification as needed, but my understanding is
that we are bonding for the North Main Street/Route 10 improvements within the urban
compact (51,583,866), a segment of River Park Drive (51,198,541) and stormwater
improvements ($608,961). This was all broken down in Engelberth’s excavation permit
application (attached). Is the City only looking for a bond for the North Main Street/Route 10

improvements?

Philip M. Hastings Tel: (603) 224-7761
Shareholder/Director/President Direct: (603) 229-1069
CLEVELAND, WATERS AND BASS, P.A. Email: hastingsp@cwbpa.com

Affiliated with Granite State Title Services, LLC | 'Vebsite: www.cwbpa.com
Two Capital Plaza, 5th Floor, Concord, NH 03301

With offices also in New London and Dover, NH.

STATEMENT OF CONFIDENTIALITY: This email message is intended only for the
named recipient(s) above. It may contain confidential information that is privileged or
that constitutes attorney work-product. If you are not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this email and any
attachment(s) is strictly prohibited. If you have received this email in error, please
immediately notify the sender by replying to this email and delete the message and
any attachment(s) from your system. Thank you.

From: Brian Vincent <brian.vincent@lebanonnh.gov>

Sent: Wednesday, June 26, 2024 11:04 AM

To: Philip Hastings <hastingsp@cwbpa.com>; Tim Corwin <Tim.Corwin@lebanonnh.gov>
Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

Phil,

Confirming that the figure noted, just under $3.4 million, is for on-site (site work) work only,
correct? If so, | have no objection to that amount.

The off-site work would be bonded separately via the pending excavation permit, which is a 2-
year bond.

Happy to discuss further as needed.
Thanks,

Brian

Brian A. Vincent, PE
City Engineer

City of Lebanon

Department of Public Works
193 Dartmouth College Highway
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Lebanon, NH 03766
603-448-3112 x 6252

brian.vincent@lebanonnh.gov

From: Philip Hastings <hastingsp@cwbpa.com>

Sent: Wednesday, June 26, 2024 9:40 AM

To: Tim Corwin <Tim.Corwin@l|ebanonnh.gov>

Cc: Brian Vincent <brian.vincent@lebanonnh.gov>

Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the
sender and know the content is safe.

Thanks Tim. My understanding is that the figure stated in the agreement matches the
information previously provided to and approved by Brian. Brian, please let me know if | have
the wrong impression.

Philip M. Hastings Tel: (603) 224-7761
Shareholder/Director/President Direct: (603) 229-1069
CLEVELAND, WATERS AND BASS, P.A. Email: hastingsp@cwbpa.com

Affiliated with Granite State Title Services, LLC | 'Website: www.cwbpa.com
Two Capital Plaza, 5th Floor, Concord, NH 03301

With offices also in New London and Dover, NH.

STATEMENT OF CONFIDENTIALITY: This email message is intended only for the
‘ ‘ ‘ a E ‘ B named recipient(s) above. It may contain confidential information that is privileged or

that constitutes attorney work-product. If you are not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this email and any
attachment(s) is strictly prohibited. If you have received this email in error, please
immediately notify the sender by replying to this email and delete the message and
any attachment(s) from your system. Thank you.

From: Tim Corwin <Tim.Corwin@lebanonnh.gov>

Sent: Tuesday, June 25, 2024 9:49 PM

To: Philip Hastings <hastingsp@cwbpa.com>

Cc: Brian Vincent <brian.vincent@lebanonnh.gov>

Subject: RE: [EXTERNAL] River Park PB Subdivision Conditions

Thank you Phil. | am out of the office tomorrow and Thursday, but will try to review on Friday.

Pease note that the cost of improvements needs to be reviewed and approved by Brian
Vincent, the City Engineer. | will need confirmation from Brian that he concurs with the figure
you’ve provided in the draft agreement. Please coordinate with Brian to determine what
information he’ll need in order to conduct his review.
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Thank you, Tim

VELOPMENT DIRECTOR

N Ef—l.GOV

From: Philip Hastings <hastingsp@cwbpa.com>
Sent: Tuesday, June 25, 2024 9:05 AM
To: Tim Corwin <Tim.Corwin@|ebanonnh.gov>

Cc: Brian Vincent <brian.vincent@lebanonnh.gov>; Clem Chet (chet@lymeproperties.com)

<chet@lymeproperties.com>; David Clem <dclem@Ilymeproperties.com>; Angela McCanna

<angela@lymeproperties.com>
Subject: [EXTERNAL] River Park PB Subdivision Conditions

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the
sender and know the content is safe.

Tim,

To partially follow up on your June 13 email to Chet, attached is our proposed Performance
Bond/Security Agreement for the remaining River Park Phase 1 Infrastructure Improvements.
Please confirm that this is acceptable to the City so that we can move forward with securing
the bond.

Philip M. Hastings Tel: (603) 224-7761
Shareholder/Director/President Direct: (603) 229-1069
CLEVELAND, WATERS AND BASS, P.A. Email: hastingsp@cwbpa.com

Affiliated with Granite State Title Services, LLC | ‘Website: www.cwbpa.com
Two Capital Plaza, 5th Floor, Concord, NH 03301

With offices also in New London and Dover, NH.

STATEMENT OF CONFIDENTIALITY: This email message is intended only for the
named recipient(s) above. It may contain confidential information that is privileged or
that constitutes attorney work-product. If you are not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this email and any
attachment(s) is strictly prohibited. If you have received this email in error, please
immediately notify the sender by replying to this email and delete the message and
any attachment(s) from your system. Thank you.

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.
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7/25/24 Staff Edits to 6/25/24 Dratft

RIVERPARKCITY OF LEBANON, NEW HAMPSHIRE
LEBANON SUBDIVISION REGULATIONS & CITY CODE CHAPTER 152-9
WESTEEBANONNEW-HAMPSHIRE

PERFORMANCE BOND/SECURITY AGREEMENT
[RIVER PARK PHASE 1 ON-SITE INFRASFRUCTURE-IMPROVEMENTS AND

OFF-SITE IMRPROVEMENTS WITHIN THE CITY OF LEBNAON RIGHT- OF-WAY“ -

This Agreement is made this day of , 2024 by and between the City of
Lebanon (the “City”) and XYZ Dairy, LLC (“XYZ Dairy”).

Reference is made to the following:

A. XYZ Dairy is the developer of a 22-lot subdivision known as “River Park”, located
at North Main Street in West Lebanon, New Hampshire, as shown on plans titled “Subdivision
Plans River Park; RiverParkDrive; Lebanon, New Hampshire- Grafton-County,” prepared by TF
Moran Inc., dated ApsH-2FMarch 9, 2015, latest issue: July 15, 2016 (the “Subdivision Plan™). of
which the cover sheet and sheets 2. 3. 7. 8, and 9 are and recorded in the Grafton County Registry
of Deeds as Plan #15441 (the~SubdivisienPlan™), and currently owns Lots 1 through 5, 7 through
11 and 30 as shown on the Subdivision Plan. P{¥Z—D&Hy—s—whel-l-y—ewed—wbs*di&w—GA—ESD—

LL&&HHerHly—eWﬂs—Le&s—Z#aﬁd—%—&s—&heWkefk&m—Subdﬂﬂs&eﬂ—Pl&ﬂ\ In_connection with the _

improvements which will be handled separately through the DOT

Commented [TC1]: To distinguish from state ROW
per condition 15 of the subdivision approval

_ - ‘{" d [TC2]: Not sure this is needed...?

recording of the Subdivision Plan, XYZ Dairy and the City entered into a Subdivision Agreement
dated December 15, 2017, a copy of which is attached hereto as Exhibit “A” (the “Subdivision

Agreement”).

B. In addltlon to the Subdivision approval River Park is al%o sub]cct to a site plan
approval : m n-the
plans (the “Site Plan”) orlglnally approved by the Planmng Board on October 24 201 1 (#PB201 1-
01-FMAJ), and as amended on September 9, 2019 (#PB2018-34-SPA). and extended on October
12, 2021 (#PB2021-29-EXT). Pursuant to the Planning Board Notice of Action dated September
9, 2019 for PB2018-34-SPA, the approved Site Plan consists of the following:

* Plans titled “Site Plans — River Park” (Sheets numbered 1 through 5; D1 through
D18; 1-1 through 1-16; 2-1 through 2-21; 3-1 through 3-16; 4-1 through 4-9; 5-1
through 5-7; 6-1 through 6-9; and 7-1 through 7-8), prepared by Holden
Engineering & Surveying, Inc., issued for permitting: June 10, 2010, latest issue:
May 2, 2011 _(“Approved Plan Set”).

* __Plans titled “River Park, Proposed Amendment to Site Plan — Lot 1, West Lebanon,
Grafton County, New Hampshire” prepared by Elkus/Manfredi Architects, dated
April 13, 2015, and plans titled “Site Plans, River Park, River Park Drive, Lebanon,
New Hampshire, Grafton County,” prepared by TF Moran, dated May 26, 2015.
[These plans sets supersede and replace Sheets 1-1 through 1-16 of the Approved

Plan Set].

Page 36 of 371



7/25/24 Staff Edits to 6/25/24 Dratft

C. Sueh-The Subdivision Plan and Site Plan approvals and all related agreements,
permits and approvals from, with or by the City, are sometimes referred to herein as the “River

Park Approvals.”

D. Pursuant to the River Park Approvals, River Park is approved to be constructed in
eight (8) phases (Phases 1, 1-A, 1-B, 2, 3.4, 5, and 6). Portions of Phase 1 — including construction
of Crafts Avenue and related infrastructure and the extension of water and sewer utilities to Lot 1
of the development — have already been completed. The remaining Phase 1 improvements jare
shown on (i) a plan set titled, “Phase 1 Site Plans for Lots 1 & 2 River Park,” prepared by TF

Moran Inc. issued date: July 26 2016 latebt issue January 8 2020\ and (ii) with respect to those _

Plans, River Park, Lebanon, NH,” 52 sheets, dated July 25 2016 prepared by Vanasse Hangen

“Phase 1” plan set was approved. Can you please clarify?

~ ’{ Commented [TC3]: It is not clear to me when or by whom the }

Brustlin], on file with the New Hampshire Department of Transportation and re-submitted to the -

City in connection with XYZ Dairy’s excavation permit application dated June 7, 2024
(collectively, the “Phase 1 Plans”). The Subdivision Plan, Site Plan, and Phase 1 Plans are
collectively referred to as the “River Park Plans”.

B

C:E. XYZ Dairy intends to construct all remaining ‘“Phase 1” improvements as shown

{ Commented [TC4]: Same question ]

on \the River Park Plans\ and has applied for an excavation permit from the City of Lebanon to _ -

construct those portions of the Phase 1 improvements located within the City’s right-of-way.
Pursuant to the terms of the River Park Approvals (specifically Conditions #5 and #15 as stated in
the Notice of Action dated October 24 201 1 for PB#2011- 01 FMAJ and paragraph@ D.1 and K of
the Subdivision Agreement) -a A b
#PB2021-29-EXT) and the apphcable provisions of the Clty S sublelslon and 51te plan review
regulations in effect with respect to the River Park Approvals (specifically Sections 7.10 and 14.5
of the Subdivision Regulations) and the applicable City regulations with respect to the issuance of
the excavation permit (specifically Section 152-9 of the Code of the City of Lebanon-Cede-of
Ordinanees), XYZ Dairy is obligated to enter into this Agreement with the City for the construction
of certain on-site and off-site infrastructure improvements located within the City’s right-of-way
described as part of Phase 1 in the River Park Approvals and which have not yet been completed
as of the date of this Agreement (collectively, the “Phase 1 Infrastructure Improvements”).

Accordingly, the City and XYZ Dairy agree as follows:

1. Purpose. This Agreement is given pursuant to RSA 674:36, I1I(b) and the City’s
subdivision and site plan review regulations (and other applicable codes), as applicable, for the
purpose of providing for and securing to the City the actual construction and installation of the
Phase 1 Infrastructure Improvements.

2. Description of Improvements. For purposes of this Agreement \and the River Park

Approvals (specifically Condition #29 as stated in #PB2021-29- EXT)L the Phase 1 Infrastructure -

Improvements consists only of the following:

(a) Those improvements to Route 10 within the urban compact as shown on the
plan entitled “NH Route 10 Improvement Plans, River Park, Lebanon, NH,” 52 sheets, dated July

Commented [TC5]: Is this correct? It’s not clear to me how the
various plan sets (there are 5 identified in this agreement) apply to
Phase 1 (and how some of them were approved by the City as noted
by my prior 2 comments)

Commented [TC6]: Can you explain the intent here? I'm
inclined to take it out - I'm concerned that this language could be
interpreted as meaning the Phase 1 infrastructure outside of the

\ compact area does not need to be completed in order to achieve
AN | vesting.
Y
‘\{ Formatted: Highlight ]

Formatted: Highlight J
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25, 2016, prepared by Vanasse Hangen Brustlin, on file with the New Hampshire Department of
Transportation and re-submitted to the City in connection with XYZ Dairy’s excavation permit
application dated June 7, 2024 (the “Southerly Entrance Improvements”);

(b) That portion of River Park Drive sufficient to access Lot 1 and associated
improvements on Lots 2 and 3 as shown on the Subdivision Plan and Site Plan (the “River Park
Drive Improvements™); and

() All storm drainage systems, erosion control, water and sewer lines,
underground utility conduit, sidewalks, landscaping, and lighting described as part of Phase 1 in
the River Park Approvals and which have not yet been completed as of the date of this Agreement.

For purposes of this Agreement, the Phase 1 Infrastructure Improvements do not include:

@) Any off-site improvements to Route 10 located outside of the urban
compact required to be constructed by XYZ Dairy pursuant to the River Park Approvals
concurrently with Southerly Entrance Improvements, the performance security for which is being
provided for under separate agreement between XYZ Dairy and the State of New Hampshire
Department of Transportation; or

GH——Any infrastructure improvements described in the Performance
Bond/Security Agreements by and between XYZ Dairy and the City dated December 15, 2017 and
August 8, 2022, all of which improvements have been duly completed by XYZ Dairy ‘and accepted
Sewer and Roadway Improvements,” “Crafts Avenue Extension,” and, imminently, the “Cross-
Country Connector”) and which agreements are null, void and no longer in force or effect on
account of such completion and acceptance.

For clarity, the Phase 1 Infrastructure Improvements include all Phase 1 improvements
shown on the River Park Plans other than those identified in paragraphs 2.i and 2.ii above.

The total estimated cost of the Phase 1 Infrastructure Improvements is $3,391,368 (the
“Phase 1 Infrastructure Improvements Cost”).

3. XYZ Dairy’s Obligations. XYZ Dairy shall, at its sole cost and expense, complete
the Phase 1 Infrastructure Improvements in accordance with the terms and conditions of the River
Park Approvals (the “Obligations™). All terms and conditions of the Subdivision Agreement,
including the terms and conditions of the Notices of Action attached thereto, shall be considered

incorporated herein and made a part hereof. This-Agreement-shall remain-infull foree-and-effeet

on i whiolh avaon hi
OISy

ebhgaﬁeﬂs%ere&ndeHN othing in this Agreement shall be deemed to impair or affect XYZ airy’s
obligations to complete any other improvements as may be required by the River Park Approvals
or otherwise comply with the terms and conditions thereof.t

_ -~ -| Commented [TC7]: I don’t believe we’ve accepted the ccc line

yet, but we’re on track to do so

_ — -| Commented [TC8]: It’s not clear what this is intended to

address. Can you provide an example?
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4. Amount of Security and Form of Security. The Obligations shall be secured by an
irrevocable standby letter of credit, a surety bond, or an escrow account or similar security
acceptable to the City (the “Security Instrument”), in the initial amount of the Phase 1
Infrastructure Improvements Costs, to be attached as Exhibit B and made part of this agreement.
The Security Instrument shall be incorporated into and become a part of this Agreement. XYZ
Dairy shall be liable for the actual cost of the construction and installation of all required
improvements regardless of the amount of the Security Instrument. The liability of any bank or
financial institution issuing a Security Instrument, however, shall be limited to such and within the
timeframe identified in the Notice of Action dated October 12, 2021 for PB2021-29-EXT
estimated amount. XYZ Dairy reserves, in its sole discretion, the right to substitute one type of
Security Instrument for any other type of Security Instrument, so long as the form of such Security
Instrument satisfies the City’s requirements for that type of Security Instrument (as determined by
the City of Lebanon Planning & Development Department) and the amount of the Security
Instrument remains the same.

Termination of Obligation: If XYZ Dairy on or before |January 2, 2025| performs
and completes the Phase I Infrastructure Improvements, the obligation under paragraph 3 of this
Agreement will be null and void and the City shall provide written notice to XYZ Dairy that this
Performance Bond/Security Agreement is null, void and canceled; otherwise the Agreement shall

remain in full force and effect to be enforced by the City according to its terms.

__ - °| Commented [TC9]: 7 years from date of recording of
subdivision plat

5:6.  Reduction in the Amount of the Security. As the Phase 1 Infrastructure
Improvements are substantially completed-(as-deseribed-in-Seetion-6), the amount of the security
provided hereunder shall be, at XYZ Dairy’s request, reduced by the City so that the remaining
security shall be sufficient to cover: (a) the estimated cost of completing the construction of all
remaining Phase 1 Infrastructure Improvements; -phas (b) the cost of repairs following completion
of the Phase 1 Infrastructure Improvements in the amount required under the City’s subdivision
and site plan review regulations (and other applicable codes); and (c) pursuant to Lebanon City
Code Section 152-9 and for a period of two (2) years from the date of completion of the Phase 1
Infrastructure Improvements located within the City’s right-of-way, any repair, refilling or
regrading that may be required as a result of the excavation to restore the surface of any affected
public street to its condition prior to any construction affecting such street. The Subdivider shall
be liable for the actual cost of the construction and installation of all required improvements
regardless of the amount of the Performance Bond/Security Agreement. \(&ﬂel-ad-mg—t-he—est-mated

& L/ _ -1 C d [TC10]: Repl 1 not sut ially
different except to change the 1 yr timeframe to 2 yrs

7. Statutory Security This Performance Bond/Security Agreement is given pursuant _ - TCommented [TC11]: Partially redundant of paragraph 1, but this}
to RSA 674:44, 111(d) and in compliance with the Subdivision Regulations for the purpose of waslaiparesphlfoniihc201lseourity/agroement

providing for and securing to the City the actual construction and installation of the Phase I

Infrastructure Improvements. The amount of the security is based on the estimated costs of the

improvements, but such estimate shall not limit the liability of XYZ Dairy for the actual cost of

the construction of the improvements. The amount of the security shall, however, limit the liability

of any bank issuing an irrevocable letter of credit or a surety company issuing a surety bond to
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secure the performance of XYZ Dairy hereunder. The City shall be entitled to payment of the
security without any obligation to first seek payment from XYZ Dairy.

8. Lot Transfer Restriction. Pursuant to the Performance Bond/Security Agreement

by and between XYZ Dairy and the City dated December 15, 2017, a notice of lot transfer
restriction dated December 15, 2017 has been recorded in the Grafton County Registry of Deeds
at Book 4335, Page 749 (“Notice of Restriction”). Since the security to be posted under this
Agreement only covers the remaining Phase 1 Improvements, the Notice of Restriction shall
remain in effect and XYZ shall not sell or transfer any individual lots, sites, or units in any phase
subsequent to Phase 1 until such time as a Performance Bond/Security Agreement and adequate
performance security has been posted for each of the remaining phases. The restrictions set forth
in this paragraph, however, shall not restrict or limit XYZ Dairy’s right to transfer and convey title
to: (a) the subdivision (or so much thereof as has not been previously released from the Notice of
Restriction) in its entirety, so long as such transfer or conveyance is made subject to the foregoing
restrictions as to individual lots, sites, or units; (b) any lots which have been released from the
terms of the Notice of Restriction; \(c) Lot 6 as shown on the plans, so long as such transfer or
conveyance is made subject to the covenants and deed restrictions or conservation easement
governing the common open space now or hereafter granted by the Subdivider pursuant to the
conditions of the Planning Board approval; or (d) Lot 7 as shown on the plans, with respect to

_ — | Commented [TC12]: This paragraph would require approval
from the Planning Board. Condition 29 refers to just “completion”
not “substantial completion”. Even if we were to interpret condition
29 as referring to substantial completion, staff has no authority to
alter the meaning of that term as set forth in the regulations. Nor do
we have authority to alter condition 29.

which no improvements are required to be constructed by the City. \

7.9.  Default. In the event that any of the Obligations are not completed in accordance
with -the terms and conditions set forth in the River Park Approvals and this Agreement (unless
XYZ Dairy has obtained a modification thereof or an extension of any time period for performance
of the Obligations in accordance with applicable law), then the City shall have the right to declare

this Agreement to be in default and;foHewingthirty(30)-days™notice-toXY¥Z Dairy; to demand

- ‘{ C d [TC13]: Perhaps one or both of these are moot?

)
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payment of the Security Instrument for the actual cost of the construction and installation of all
required improvements to be then constructed by the City or its agents in accordance with the
requirements of the River Park Approvals. Receipt by the City of such payment shall be deemed

to constltute the C1ty ] assumptlon of the Obhgatlons $he—@}$y—sha-l—l—be—eﬂ&t-}ed—te—paymem

aﬂd—eeuft—eests—meuﬁed—m—eeﬂneeﬁeﬂ—ther%t—h—The Clty shall be entltled to payment of the

security without any obligation to first seek payment from XYZ Dairy. In the event of litigation to
enforce this Agreement, if the City prevails then the Court shall award to the City reasonable
attorney's fees and Court costs incurred in connection therewith.

10. Extension & Inspection Agreement: In accordance with the requirements of
condition of approval #4 of the September 9, 2019 Notice of Action, condition of approval #17 of
the October 11, 2011 Notice of Action, paragraph 1.1 of the Subdivision Agreement, and Chapters
136 and 182 of the City Code, the applicant shall enter into a Water and Sewer Main Extensions
and Infrastructure Improvements, Extension and Inspection Agreement with the City prior to the
start of any construction activities for which construction inspection is required. The terms and
conditions of the executed Water and Sewer Main Extensions and Infrastructure Improvements,
Extension and Inspection Agreement shall be considered incorporated herein and made a part
hereof.

8———Partial Release of LetTransfer-Restrictions. Within ten (10) business days of the
execution of this Agreement, the City shall record in the Grafton County Registry of Deeds an
instrument evidencing the release of the Notice of Restriction referred to in Section 8 above with

respect to Lots 1 and 2 as shown on the Subd1V1s10n Plan Immedi—a%el—}#upeﬂ—t-he—@}ty—s—reeemt—ef

Dated as of the date first set forth above.

XYZ DAIRY, LLC

By:

David Clem, Manager
Duly Authorized
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CITY OF LEBANON

By:

Sean Mulholland, City Manager
Duly Authorized
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EXHIBIT A
SUBDIVISION AGREEMENT
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EXHIBIT B
SECURITY INSTRUMENT
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City oF LEBANON ~ PLANNING & DEVELOPMENT

LEBANON PLANNING BOARD
NOTICE OF ACTION
#PB2018-34-SPA

Notice is hereby given that on JANUARY 14, 2019, the following action was taken by a majority
of the Lebanon Planning Board in accordance with the City of Lebanon Site Plan Review
Regulations:

Bruce Garland moved that the Lebanon Planning Board finds the application of XYZ
DAIRY, LLC for a Site Plan Amendment, #PB2018-34-SPA, is complete enough to accept
jurisdiction and commence review.

The motion was seconded by Gregory Schwarz. The vote on the motion was 8-0.

Notice is hereby given that on SEPTEMBER 9, 2019, the following action was taken by a majority
of the Lebanon Planning Board in accordance with the City of Lebanon Site Plan Review
Regulations:

Matthew Hall moved that the Lebanon Planning Board APPROVE waivers for the
application of XYZ DAIRY, LLC, #PB2018-34-SPA, from the requirements of Article VI
(“Design and Construction Requirements”) of the Site Plan Review Regulations, Sections
6.2, 6.5, 6.6 and 6.7, to allow the construction of temporary parking facilities on Lots 3, 4
and 5 of the River Park development.

The motion was seconded by Matthew Cole. The vote on the motion was 5-2, with Ms. Monroe
and Mr. Schwarz voting against the motion. Ms. Romano and Ms. Stavis recused themselves
from hearing the application.

Notice is hereby given that on SEPTEMBER 9, 2019, the following action was taken by a majority
of the Lebanon Planning Board in accordance with the City of Lebanon Site Plan Review
Regulations:

Matthew Hall moved that the Lebanon Planning Board APPROVE the application of XYZ
DAIRY, LLC for an amendment to the Site Plan approval for the River Park mixed-use
development to (i) change the sequence of the project phasing, (ii) increase the number
of proposed residential dwelling units from 80 to 125, (iii) relocate the proposed sewer line
from Crafts Avenue Ext. across Lot 2, and (iv) allow temporary parking facilities on Lots 2,
3, 4, and 5 for the first three phases of the development, #PB2018-34-SPA, including any
and all supplemental submissions and testimony provided for and during the public
hearing, and per the conditions of approval noted below.

Approval of the River Park development is in accordance with the Lebanon Zoning
Ordinance dated December 5, 1990, last revised July 21, 2010, and the Lebanon Site
Plan Review Regulations dated May 9, 1977, last revised November 9, 2009. The phased

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
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PLANNING BOARD NOTICE OF ACTION
167-197 North Main Street

#PB2018-34-SPA

September 9, 2019

Page 2 of 16

build-out of River Park shall be as shown on the map and described in the chart under the
heading “NEW PHASING PLAN” on page 5 of this Decision' (the “New Phasing Plan”),
and is projected to occur over a 15-year period, unless the applicant requests and receives
an extension of time for such build-out from the Planning Board.

This Site Plan approval is related to a subdivision plat for River Park that was originally
approved by the Planning Board on October 11, 2011 (#PB2011-01-FMAJ), was revised
on May 11, 2015 (#PB2015-07-FMAJ) and was recorded in the Grafton County Registry
of Deeds on January 2, 2018.

PRIOR NOTICES OF ACTION

River Park, located at North Main Street, Tax Map 44, Lots 3 & 7 and Tax Map 58, Lot 27,
in the CBD, IND-L and R-3 zones, was originally approved in 2011, and received
extensions and modifications in 2013, 2015, and 2016. This Notice of Action is intended
to consolidate and update all prior conditions of Site Plan approval for River Park and,
therefore, is intended to supersede and replace the following Notices of Action:

e Notice of Action dated October 24, 2011, approving the site plan review application
for XYZ DAIRY, LLC for a seven (7) phase development known as River Park,
located at North Main Street, Tax Map 44, Lots 3 & 7 and Tax Map 57, Lot 27,
West Lebanon, NH, in the CBD, IND-L and R-3 zones, #PB2010-25-SPR, as
shown on plans titled “Site Plans — River Park” (Sheets numbered 1 through 5; D1
through D18; 1-1 through 1-16; 2-1 through 2-21; 3-1 through 3-16; 4-1 through 4-
9; 5-1 through 5-7; 6-1 through 6-9; and 7-1 through 7-8), prepared by Holden
Engineering & Surveying, Inc., issued for permitting: June 10, 2010, latest issue:
May 2, 2011.

e Notice of Action dated September 9, 2013, approving the request of XYZ Dairy,
LLC, for an extension of time in order to obtain Building Permits for each phase of
a phased development known as River Park, located at North Main Street, Tax
Map 44, Lots 3 and 7, and Tax Map 58, Lot 27, in the CBD, IND-L and R-3 zones,
#PB2013-22-EXT.

e Notice of Action dated June 8, 2015, approving the application of XYZ DAIRY, LLC
for a Site Plan Amendment to amend the layout of Lot 1, including changes to the
building footprint, parking layout, vehicular circulation, loading location of the
building, landscaping, lighting, and drainage and engineering of the site and
associated site improvements, located at North Main Street, Tax Map 44, Lot 3, in
the CBD district, #PB2015-10-SPA, plans titled “River Park, Proposed Amendment
to Site Plan — Lot 1, West Lebanon, Grafton County, New Hampshire” prepared by
Elkus/Manfredi Architects, dated April 13, 2015, and plans titled “Site Plans, River
Park, River Park Drive, Lebanon, New Hampshire, Grafton County,” prepared by
TF Moran, dated May 26, 2015.

e Notice of Action dated November 9, 2015, approving the application XYZ DAIRY,
LLC for an extension pursuant to the Site Plan Review Regulations for a 7-phase
development known as River Park, located at North Main Street, Tax Map 44, Lots

' The New Phasing Plan replaces and supersedes the Master Phasing Plan (Sheet 5 of the Approved
Plan Set).
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PLANNING BOARD NOTICE OF ACTION
167-197 North Main Street

#PB2018-34-SPA

September 9, 2019

Page 3 of 16

3 and 7, and Tax Map 58, Lot 27, in the CBD, IND-L, and R-3 zones, #PB2015-
34-EXT, as requested in a letter from David Clem of Lyme Properties.

Notice of Action dated November 14, 2016, approving the request of XYZ DAIRY,
LLC, for an extension of Site Plan Approval for a seven (7) phase development
known as River Park, located at North Main Street, Tax Map 44, Lots 3 and 7, and
Tax Map 58, Lot 27, in the CBD, IND-L, and R-3 zones, #PB2016-28-EXT.

The approval documented by this Notice of Action for #PB2018-34-SPA incorporates the
following:

The following approvals granted on October 24, 2011, as part of #PB2010-25-
SPR:

o A conditional use permit for the use of off-lot parking within the development in
accordance with Section 607.5 of the Zoning Ordinance as set forth in the
“Master Plan-Phasing Parking” table on Sheet 5 of the Approved Plan Set.

o Waivers for Sections 5.2.A (Statement of Service from Utilities) and Section
7.3.C (Use of Landscape Architect) of the Site Plan Review Regulations for the
overall development.

Any and all supplemental submissions and testimony provided for and during the
public hearings for #PB2010-25-SPR, #PB2013-22-EXT, #PB2015-10-SPA,
#PB2015-34-EXT, #PB2016-28-EXT, and for the current application, #°B2018-34-
SPA.

APPROVED SITE PLANS

As set forth in the Notices of Action outlined above, the approved site plans for River Park
consist of the following:

Plans titled “Site Plans — River Park” (Sheets numbered 1 through 5; D1 through
D18; 1-1 through 1-16; 2-1 through 2-21; 3-1 through 3-16; 4-1 through 4-9; 5-1
through 5-7; 6-1 through 6-9; and 7-1 through 7-8), prepared by Holden
Engineering & Surveying, Inc., issued for permitting: June 10, 2010, latest issue:
May 2, 2011 (“Approved Plan Set”).

Plans titled “River Park, Proposed Amendment to Site Plan — Lot 1, West Lebanon,
Grafton County, New Hampshire” prepared by Elkus/Manfredi Architects, dated
April 13, 2015, and plans titled “Site Plans, River Park, River Park Drive, Lebanon,
New Hampshire, Grafton County,” prepared by TF Moran, dated May 26, 2015.
[These plans sets supersede and replace Sheets 1-1 through 1-16 of the Approved
Plan Set].

[continued on following page]
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PRIOR PHASING PLAN

River Park was originally approved as a seven (7) phase project as follows:
RIVER PARK - EXISTING PHASING PLAN,, (Lot6)
PHASE 1 | L y

PHASE 2 L
PHASE 4 -

s

B pHASES o

PRIOR PHASING -- APPROVED ON 10/24/11

Phase Improvements

1 48,750-square-foot building for office and retail use located on Lot 1 with temporary
parking located on Lot 2. Phase 1 also includes construction of a portion of the
development roadway sufficient to access the proposed building, the southerly
development entrance intersection, the extension of Crafts Avenue, and the
installation of water and sewer lines necessary for this portion of the site.
2 178,650-square-foot building for laboratory/office use located on Lot 3 with
temporary parking located on Lots 4 and 5. Phase 2 also includes the construction
of the remainder of the development roadway and the northerly access intersection.
3 95,800-square-foot building for office and retail use located on Lot 10; a 23,000-
square-foot building for office and retail use and a 585-space parking garage
located on Lot 8, and construction of proposed Lyman Street.

4 153,120-square-foot building for laboratory/office use located on Lot 5.

3 81,500-square-foot building for laboratory/office use and an 808-space parking
garage located on Lot 3.

6 133,200-square-foot building for laboratory/office use located on Lot 4.

7 125,125-square-foot building for 80 units of multi-family housing located on Lot 2.
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NEW PHASING PLAN

This Notice of Action approves the rephasing of the River Park development, as follows:

RIVER PARK - PROPOSED PHASING PLAN
-

&

PHASE 1
éM:PHASE1-A e
 PHASE1-B
| PHAsE2 -
—

?PHASE4 '
PHASE'5

NEW PHASING
Phase Improvements
1 46,925%-square-foot building for office and retail use located on Lot 1 with temporary parking

located on Lot 2 and Lot 3. Phase 1 also includes construction of a portion of the development
roadway sufficient to access Lot 3, the southerly development entrance intersection, the
extension of Crafts Avenue, and the installation of water and sewer lines necessary for this
portion of the site.

1-A 125,125-square-foot building for 125 units of multi-family housing located on Lot 2, and the
construction of a temporary parking lot on Lot 3 and Lot 4. Phase 1-A also includes the
extension of the development roadway and construction of proposed Lyman Street.

1-B 95,800-square-foot building for office and retail use located on Lot 10 with temporary parking on
Lot 3, Lot 4, and Lot &.
2 178,650-square-foot building for laboratory/office use located on Lot 3 with temporary parking

located on Lot 3, Lot 4, and Lot 5. Phase 2 also includes the construction of the remainder of
the development roadway and the northerly access intersection.

3 23,000-square-foot building for office and retail use and a 585-space parking garage located
on Lot 8.

4 153,120-square-foot building for laboratory/office use located on Lot 5.

5 81,500-square-foot building for laboratory/office use and an 808-space parking garage located
on Lot 3.

6 133,200-square-foot building for laboratory/office use located on Lot 4.

2 Reduced from 48,750 sq. ft. per Notice of Action dated June 8, 2015, #PB2015-10-SPA. The applicant
may apply to the Planning Board for a Site Plan Amendment to reallocate the 1,825 sq. ft. difference towards
another building or buildings in the River Park development.
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CONDITIONS OF APPROVAL

GENERAL CONDITIONS-PRECEDENT TO THE ISSUANCE OF A BUILDING PERMIT
FOR EACH PHASE:

1. The applicant shall submit final designs, including construction drawings, of all
infrastructure features associated with each phase, including proposed on- and
off-site roadway and parking areas, sidewalks, water and sewer utilities, and storm
drainage systems, to the City Engineer for approval, which shall not be
unreasonably withheld.

2. The applicant has submitted sufficient site and building information to obtain Site
Plan approval for development of the site. However, the applicant shall be required
to submit updated site plans, building elevations, and phasing information sufficient
to demonstrate compliance with the approval to the City for review and approval
by the Planning Department, prior to the issuance of Building Permits for each
phase and prior to the start of any construction activities for development shown
or described in all remaining phases as depicted on the New Phasing Plan. For
purposes of this decision, construction activities shall include any construction,
excavation, or other site work associated with the construction or installation of
buildings, roadways, parking, water, sewer, or storm drainage infrastructure. All
such plans and information shall be in accordance with the Site Plan Review
Regulations dated last revised November 9, 2009. Such Planning Department
review shall be for the purpose of ensuring that the proposed building design and
uses are in substantial conformance with the approved phased development
project and with the Site Plan Review Regulations referenced above.

3. The applicant shall complete all required improvements for all approved phases in
accordance with the New Phasing Plan and in accordance with this decision,
except that the applicant, upon written notice to the Planning Board, may elect to
commence Phase 3 (including the 585-space parking garage located on Lot 8) at
any time prior to the date referenced in Condition #18-1. In so doing, the applicant
may commence Phase 3 prior to any one or more of the phases preceding Phase
3 in the sequence set forth in the New Phasing Plan. For purposes of this decision,
the commencement dates referenced on the New Phasing Plan and in this
decision shall be deemed to be the date by which a Building Permit shall have
been applied for with stamped construction drawings prepared by a licensed
architect and engineer for that phase, pursuant to Section 4.9.C(4) of the Site Plan
Review Regulations, and the phasing deadline is tolled until the Building Permit is
issued. If the applicant anticipates being unable to meet any time deadline(s) set
forth in this decision with respect to any phase(s), the applicant shall submit an
updated phasing schedule to the Planning Board for review and approval in
accordance with Section 4.9.E of the Site Plan Review Regulations. In determining
whether to grant any requested extensions, the Board shall consider the totality of
the circumstances, including the extent and complexity of the conditions-
precedent, and whether the need for more time is attributable to circumstances
beyond the control of the applicant, rather than to the applicant’s neglect or failure
to proceed with reasonable promptness.

4, Prior to the start of any construction activities for which construction inspection is
required pursuant to this decision or any applicable ordinance or code for each
phase of the project, the City shall retain the services of an independent 3rd party
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inspector, for which the applicant shall be responsible for all inspection fees related
to construction and installation of on- and off-site roadways, parking, sidewalks,
water and sewer utilities, storm drainage, and erosion control, in accordance with
Chapter 181 of the City Code and Section 14 of the Subdivision Regulations unless
waivers have been granted. The applicant shall provide funding for inspection
services in a form acceptable to the City. Third party engineer inspection reports
and as-built drawings provided by the applicant (using NH State Plane Coordinate
system), including tie sheets and Northing and Easting coordinates and elevations
of underground utilities, shall be reviewed and approved by the City Engineer, prior
to acceptance of any utility improvements by the City and all inspection reports
shall be made available to the applicant.

Edge-of-Disturbance fencing shall be installed and maintained before and during
any site work for each phase under construction, to be verified by the City Engineer
or City’s third-party inspector on site.

The applicant shall be required to have at least one fire hydrant operational within
the development prior to the issuance of any Building Permit for structural
improvements (excluding the building foundation) to the satisfaction of the
Lebanon Fire Department. Note: the Lebanon Fire Department has approved the
fire hydrant on Crafts Avenue extension as satisfaction of this condition.

Temporary parking facilities.

a. Temporary parking facilities are approved in accordance with the chart
attached hereto as Exhibit “A”.

b. Prior to the issuance of a building permit for any phase involving the
construction of a temporary parking facility, the applicant shall provide the
Planning & Development Department with plans for the proposed temporary
parking facility, together with an operation and maintenance plan.

c. Eachtemporary parking facility shall be designed to ensure the safe movement
of vehicles and pedestrians to the satisfaction of the Director of the Department
of Public Works and the Director of the Planning Department, which shall not
be unreasonably withheld. It shall be the responsibility of the applicant to
maintain each temporary parking facility in accordance with the operation and
maintenance plan.

d. The temporary parking identified in Exhibit A may be used until such parking is
replaced by the permanent parking garage included in Phase 3 or December
31, 2038, whichever is earlier.

GENERAL CONDITIONS-PRECEDENT TO THE ISSUANCE OF CERTIFICATES OF
OCCUPANCY FOR EACH PHASE:

Temporary Certificates of Occupancy:

8.

A water flow test shall be completed on the new water main within the development
as soon as the water main is substantially complete and prior to any occupancy of
any new buildings within the subdivision. Such test is for the purpose of designing
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fire suppression sprinkler systems for each building and shall be witnessed and
approved by the Lebanon Fire Department.

8a. The subdivision plat shall be recorded in the Grafton County Registry of Deeds
prior to any occupancy of any new buildings within the subdivision. Note: The River
Park Subdivision plat was filed on December 27, 2017 and recorded on January
2, 2018 in the Grafton County Registry of Deeds.

9. Prior to the issuance of any Certificate of Occupancy for each phase, the applicant
shall enter into a Performance Security Agreement, pursuant to Section 8.2 of the
Site Plan Review Regulations for any unfinished and outstanding improvements,
unless waivers have been granted, that are required for the current development
phase, both on- and off-site, including, but not limited to: parking and sidewalk
improvements, sewer and water utilities, storm drainage systems, landscaping,
and lighting, in an amount considered adequate by the Department of Public
Works, and in a form satisfactory to the City Attorney. The Performance Security
Agreement shall be secured by a surety bond, a letter of credit, or an escrow
account.

10. Prior to the issuance of any Certificate of Occupancy for each phase, the applicant
shall be required to provide the City with a copy of a recorded deed or easement,
a 99-year lease, or other legal instrument acceptable to an attorney representing
the City for off-lot parking in accordance with Section 607.5.A(2) of the Zoning
Ordinance to ensure that the occupants of each phase have adequate on-site or
off-site parking at all times.

Final Certificates of Occupancy:

11. Prior to the issuance of a final Certificate of Occupancy for each phase, the
applicant shall dedicate the completed water mains and hydrants within the current
development phase, excluding service connections beyond the curb shut-off
valves, to the City for ownership and maintenance, subject to any appropriate
easements. Said conveyance and easements shall be approved by the City
Attorney and the Department of Public Works and recorded in the Grafton County
Registry of Deeds prior to acceptance of any utility improvements by the City.

12. Prior to the issuance of a final Certificate of Occupancy for each phase, the
applicant shall comply with all other applicable provisions of Chapter 181 of the
City Code, to the satisfaction of the Department of Public Works.

13. Prior to the issuance of a final Certificate of Occupancy for each phase, the
applicant shall provide a digital as-built record drawing for each lot (Cad .dwg
format using the NH State Plane Coordinate System).

SPECIFIC CONDITIONS FOR PHASE 1:

14-1. The Applicant shall ensure that all trees are a minimum of ten (10) ft. from the
water and sewer mains when planted.

14-2. The construction of Phase 1 infrastructure improvements, which commenced in
2018, shall be completed within 5 years from the date of the Planning Board'’s final
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subdivision approval, unless the applicant requests and receives an extension of
time for such build-out from the Planning Board.

14-3. This condition was originally Condition #14-2 in the October 24, 2011 Notice of
Action, and was obviated by the Planning Board’s Notice of Action dated June 8,
2015 (#PB2015-10-SPA). It is included below for historical purposes only:

Prior to the issuance of a Building Permit for Phase 1 of the development, the
applicant shall provide two complete sets of revised plans to the Planning
Department, depicting the following plan changes:

a. Sheet 1 of the approved Site Plan sets shall be revised to include the tax map
and lot number and abutter name and address for the adjacent islands within
the Connecticut River, which are owned by the State of New Hampshire.

b. Sheets 2 & 3 of the approved Site Plan sets shall be revised to eliminate the
reference to “Lot 6” within the boundaries of proposed Lot 21.

c. Sheet 3 of the approved Site Plan sets shall be revised to relocate the
Surveyor’s signature block and to properly label Lot 21.

d. As proposed by the applicant in a letter to the Planning Board dated July 19,
2011, the Phasing Notes on Sheet 5 of the approved Site Plan sets shall be
revised to push back by one year the dates of commencement for each phase
of the overall development.

e. Sheets 1-9 and 1-11, and any other applicable plan sheets, shall be revised to
depict bollards or other safety measures around all propane tanks that are
exposed to vehicle traffic to the satisfaction of the Lebanon Fire Department.

14-4. Prior to the issuance of a Building Permit for Phase 1 of the development, the
applicant shall obtain all required State approvals including, but not limited to, the
following:

e NHDES Alteration of Terrain Permit
e NHDES approval for Sewage Discharge

Note: this requirement has already been satisfied. Alteration of Terrain Permit
#A0T-0994 dated October 6, 2015 and Sewage Discharge Permit #D2015-0802
dated September 10, 2015, have been issued by NH DES for Phase 1.

14-5. The requirements of Sections 6.2.B(1) of the Site Plan Review Regulations are
waived for improvements on Lot 2 for Phase 1. See also Condition 15-3.

14-6. As proposed by the applicant, the southerly development entrance improvements
shall be constructed as part of Phase 1 of the development. If a Traffic Signal
Warrant Analysis for the southerly development entrance indicates that
signalization of the intersection will be required during any phase of the
development, the applicant shall be required to install and activate traffic signal
improvements when actual traffic conditions warrant such implementation,
pursuant to Condition 14-8 of this decision. Note: the applicant has provided a
Traffic Signal Warrant Analysis as required by this condition.
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14-7. As recommended in Phase “A” of the applicant’s Traffic Impact and Site Access
Study, prepared by Holden Transportation Engineering, dated August 17, 2010,
the applicant shall be required to implement traffic signal timing optimization
improvements at the intersection of Main Street/Bridge Street/Dana Street within
6 months following the issuance of any Certificate of Occupancy for Phase 1 of the
development to the satisfaction of the Department of Public Works which shall not
be unreasonably withheld. Prior to issuing any Certificate of Occupancy for Phase
1, the applicant shall provide the City with an acceptable performance security in
an amount sufficient to guarantee the completion of the traffic signal timing update
as required. Any performance security required under this condition for Phase 1
shall be separate from any performance security required by Condition 9 of this
decision.

14-8. The applicant shall be required to monitor traffic volumes and distribution patterns
at both the northerly and southerly development entrances to ensure the adequacy
of proposed mitigation measures as outlined in the Traffic Impact and Site Access
Study, prepared by Holden Transportation Engineering, dated August 17, 2010,
and to determine when signalization of the southerly development intersection
might be required, based on the Traffic Signal Warrant Analyses to be prepared
by the applicant and provided to the City. Such monitoring shall be conducted
within 6 months following the issuance of any Certificate of Occupancy for Phase
1 and for each later phase to the satisfaction of the Department of Public Works.
The applicant shall be required to install and activate traffic signal improvements,
to the satisfaction of the Department of Public Works, when actual traffic conditions
warrant such implementation. Prior to issuing any Certificate of Occupancy for
Phase 1 and for each later phase, the applicant shall provide the City with an
acceptable performance security in an amount sufficient to guarantee the
completion of the traffic monitoring as required. Any performance security required
under this condition for Phase 1 and for each later phase shall be separate from
any performance security required by Condition 9 of this decision. Note: the
applicant has provided a Traffic Signal Warrant Analysis as required by this
condition.

14-9. Prior to the issuance of a Building Permit, the applicant shall submit an updated
Site Plan that reflects the correct and updated phasing schedule as approved as
part of the Subdivision Amendment approved by the Planning Board May 11, 2015.
Note: With the approval of the New Phasing Plan, this condition is no longer
applicable.

14-10. Prior to the issuance of a Building Permit, the applicant shall submit an updated
landscaping plan, to the satisfaction of the Planning Department, with a table
indicating the proposed number, size, and species names of all the proposed
plantings for Lot 1, as well as updating parking shading calculations for Lot 1 only.
Note: the applicant has satisfied this condition.

14-11. Prior to the issuance of a Building Permit, the applicant shall submit an updated
lighting plan showing the number of proposed light poles for Lot 1 and the location
of any proposed lighting on the building fagade, if applicable. The applicant shall
also confirm that the lighting intensity on the residential lots to the south does not
exceed 0.1 foot-candles, to the satisfaction of the Planning Department. Note: the
applicant has satisfied this condition.
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14-12. Prior to the issuance of a Building Permit, the applicant shall obtain approval from
the Fire Department regarding the turning radius of the fire trucks and location of
the proposed fire hydrants on Lot 1, and all plans shall reflect the final and
approved details. Note: the applicant has satisfied this condition.

14-13. The applicant shall provide appropriate signage and/or pavement markings to
identify the one-way circulation of the proposed driveway on site to the satisfaction
of the City Engineer. Note: the applicant has satisfied this condition.

14-14. The applicant shall provide an accurate drainage report that shall reflect current
and proposed drainage, to the satisfaction of the City Engineer. Note: the applicant
has satisfied this condition.

14-15. The applicant shall provide a plan that demonstrates a lack of conflict between
overhead utilities and landscaping, to the satisfaction of the City Engineer. Note:
the applicant has satisfied this condition.

14-16. The requirements of Sections 5.1.E(13) and 6.2.B of the Site Plan Regulations are
waived as was requested by the applicant in connection with the Site Plan Review
approval for #°PB2015-10-SPA.

SPECIFIC CONDITIONS FOR PHASE 1-A:

15-1. As proposed by the applicant, the construction of Phase 1-A improvements shall
commence before the end of 2023 and shall be completed within 2 years of
commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

15-2. The applicant shall obtain all required State approvals including, but not limited to,
the following:
e NHDES Alteration of Terrain Permit, if applicable
e NHDES approval for Sewage Discharge

15-3. The requirements of Section 6.2.B(1) of the Site Plan Review Regulations are
waived for improvements on Lot 2 for Phase 1-A.

SPECIFIC CONDITIONS FOR PHASE 1-B:

16-1. As proposed by the applicant, the construction of Phase 1-B improvements shall
commence before the end of 2024 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

16-2. The applicant shall obtain all required State approvals including, but not limited to,
the following:
e NHDES Alteration of Terrain Permit
e NHDES approval for Sewage Discharge

16-4. The requirements of Section 6.2.B(6) of the Site Plan Review Regulations are
waived for improvements on Lot 8 for Phase 1-B.
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SPECIFIC CONDITIONS FOR PHASE 2:

17-1. As proposed by the applicant, the construction of Phase 2 infrastructure
improvements shall commence before the end of 2026 and shall be completed
within 5 years of commencement, unless the applicant requests and receives an
extension of time for such build-out from the Planning Board.

17-2. Prior to the issuance of a Building Permit for Phase 2 of the development, the
applicant shall provide two complete sets of revised plans to the Planning
Department, depicting the following plan changes:

a. Landscaping on Sheet 2-15 shall be revised and foundation plantings added
along the westerly side of the parking garage structure to be consistent with
the relocated garage #2 layout as depicted on Sheet 5-4, dated last revised
May 2, 2011.

17-3. The applicant shall obtain all required State approvals including, but not limited to,
the following:
e NHDES Alteration of Terrain Permit
e NHDES approval for Sewage Discharge
e NHDES Comprehensive Shoreland Protection permit

17-4. As proposed by the applicant, the northerly development entrance improvements
shall be constructed as part of Phase 2 of the development. Prior to the issuance
of a Building Permit and prior to the start of any construction activities for Phase 2,
the applicant shall have received approval from the NH Department of
Transportation for the northerly development entrance and any other
improvements within the portion of NH Route 10 under NHDOT jurisdiction.
Signalization of the northerly development entrance shall be subject to approval
and requirement of the NH Department of Transportation.

17-5. As recommended in Phase “A” of the applicant’s Traffic Impact and Site Access
Study, prepared by Holden Transportation Engineering, dated August 17, 2010,
the applicant shall be required to implement traffic signal timing optimization
improvements at the intersections of Main Street/Tracy Street and Main
Street/South Main Street/Maple Street within 6 months following the issuance of
any Certificate of Occupancy for Phase 2 of the development. Prior to issuing any
Certificate of Occupancy for Phase 2, the applicant shall provide the City with an
acceptable performance security in an amount sufficient to guarantee the
completion of the traffic signal timing optimization as required. Any performance
security required under this condition for Phase 2 shall be separate from any
performance security required by Condition 9 of this decision.

SPECIFIC CONDITIONS FOR PHASE 3:

18-1. As proposed by the applicant, the construction of Phase 3 improvements shall
commence before the end of 2028 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

18-2. The applicant shall obtain all required State approvals including, but not limited to,
the following:
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e NHDES Alteration of Terrain Permit
e NHDES approval for Sewage Discharge

18-3. As recommended in Phase “B” of the applicant’s Traffic Impact and Site Access
Study, prepared by Holden Transportation Engineering, dated August 17, 2010,
the applicant shall be required to make a payment to the City in the amount of
$274,554.00 toward design, construction and installation by the City of geometric
improvements and/or traffic signal upgrades as outlined in the Study for the
intersection of Main Street/Bridge Street/Dana Street intersection and/or traffic
signal upgrades at Main Street/Tracy Street and Main Street/South Main
Street/Maple Street intersections prior to the issuance of any Certificate of
Occupancy for Phase 3 of the development.

If the City elects to pursue geometric improvements at the Main Street/Bridge
Street/Dana Street intersection, the City shall determine whether any existing on-
street parking spaces on Main Street will be lost due to construction of these
intersection improvements. If existing on-street parking spaces are to be lost, the
applicant shall, prior to the issuance of any Certificate of Occupancy for Phase 3,
be required to pay to the City an amount equal to $4,700.00 per space for each
lost parking space, which is the amount estimated by the City needed to pay for
land and construction costs necessary to replace such lost parking. Any funds
received by the City from the applicant shall be used by the City to study the
parking needs of the West Lebanon Village Central Business District and to identify
locations for and/or to reconstruct such lost parking spaces. Any funds not
expended by the City within a period of 6 years from receipt shall be returned to
the applicant in accordance with RSA 674:21,V(j).

18-4. The applicant shall be required to monitor and update traffic signal timing
optimization along Main Street as individual phases of the development are
completed and occupied to ensure optimal traffic operations through the Main
Street corridor for the duration of the project build-out. Such monitoring shall be
conducted within 6 months, and updates shall be implemented within 1 year,
following the issuance of any Certificate of Occupancy for Phase 3 and for each
later phase, to the satisfaction of the Department of Public Works. Prior to issuing
any Certificate of Occupancy for Phase 3 and for each later phase, the applicant
shall provide the City with an acceptable performance security in an amount
sufficient to guarantee the completion of the traffic signal timing monitoring and
updates, as required. Any performance security required under this condition for
Phase 3 and each later phase shall be separate from any performance security
required by Condition 9 of this decision.

18-5. The requirements of Section 6.2.B(6) of the Site Plan Review Regulations are
waived for improvements on Lot 8 for Phase 3.

SPECIFIC CONDITIONS FOR PHASE 4:

19-1. As proposed by the applicant, the construction of Phase 4 improvements shall
commence before the end of 2030 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.
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19-2. The applicant shall obtain all required State approvals including, but not limited to,
the following:
e NHDES Alteration of Terrain Permit, if applicable
e NHDES approval for Sewage Discharge
e NHDES Comprehensive Shoreland Protection permit

SPECIFIC CONDITIONS FOR PHASE 5:

20-1. As proposed by the applicant, the construction of Phase 5 improvements shall
commence before the end of 2032 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

20-2. Prior to the issuance of a Building Permit for Phase 5 of the development, the
applicant shall provide two complete sets of revised plans to the Planning
Department, depicting the following plan changes:

a. Landscaping on Sheet 5-7 shall be revised and foundation plantings added
along the westerly side of the parking garage structure to be consistent with
the relocated garage #2 layout as depicted on Sheet 5-4, dated last revised
May 2, 2011.

20-3. The applicant shall obtain all required State approvals including, but not limited to,
the following:

e NHDES Alteration of Terrain Permit, if applicable
e NHDES approval for Sewage Discharge
e NHDES Comprehensive Shoreland Protection permit

SPECIFIC CONDITIONS FOR PHASE 6:

21-1. As proposed by the applicant, the construction of Phase 6 improvements shall
commence before the end of 2035 shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

21-2. The applicant shall obtain all required State approvals including, but not limited to,
the following:

e NHDES Alteration of Terrain Permit, if applicable
e NHDES approval for Sewage Discharge
e NHDES Comprehensive Shoreland Protection permit

GENERAL CONDITIONS OF APPROVAL:

22. The applicant shall implement and maintain NHDES Site Specific Best
Management Practices before, during, and after construction.

23. All proposed streets, sidewalks, water and sewer mains, and service lines shall be
constructed pursuant to the City’s standards.
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24.

25.

26.

27,

28.

29.

All required landscape plantings shall meet the minimum size requirements for
such plantings set forth in Section 6.2.B of the Site Plan Review Regulations at the
time of installation.

Any light fixtures used to illuminate signage, including building-mounted signage,
shall be installed to light the signs from above and shall conform to the City Site
Plan Review Regulations.

In accordance with the City’s Impact Fee Ordinance fee schedule adopted on
September 13, 2010, this application is exempt from impact fees for a period of 5
years from the date of the Planning Board’s final approval. Building permits
obtained after the 5-year period shall be subject to impact fees in existence at the
time of .the. Building Permit application submission. [Note: The River Park
subdivision plat (#PB2011-01-FMAJ) was recorded on January 2, 2018,
representing the final approval for the subdivision and starting the 5-year
exemption period, which shall expire on January 2, 2023.]

The applicant shall provide to the City copies of any agreements, memoranda of
understanding, or licenses granting permission for Advance Transit and other local
transit service providers to utilize the River Park development as a transfer point
for existing and future transit routes serving West Lebanon. Any such documents
shall be provided as soon as practicable and prior to the relocation of transit
services from Main Street to the River Park development.

The applicant is encouraged to work with tenants and residents of the River Park
development to implement Transportation Demand Management measures,
including flexible work hours, incentives for carpooling, adequate parking and
showers and changing rooms for bicyclists, and other measures, to reduce peak
hour travel and reliance on single-occupancy vehicles.

Effect of Approval. This approval is a final, conditional site plan approval for a
“phased development” under Section 4.9 of the Site Plan Review Regulations and
is a final decision of the Planning Board for purposes of RSA 677:15, |. As set forth
in Section 4.10(C) of those Regulations, the deadlines for the construction of
improvements within each phase shall be as stated in the approved phasing plan,
rather than the 1-year period under Section 4.10(A). It is the intent and effect of
this approval, subject to the satisfactory completion of the financial
security requirements set forth in Condition #5 of the Final Major Subdivision
approval (#PB2011-01-FMAJ) for the development, that upon completion of the
Phase 1 infrastructure improvements within 5 years of the final subdivision
approval, as set forth in Condition #14-2 above, the subdivision as a whole,
including all phases, shall vest as provided in RSA 674:39, I, and no subsequent
changes in subdivision regulations, site plan regulations, or zoning ordinances,
except impact fees adopted pursuant to RSA 674:21 and 675:2-4, shall operate to
affect this phased development, provided that the applicant and its successors-in-
interest continue to comply with all conditions of this approval and of the Planning
Board's approval of Final Major Subdivision application #PB2011-01-FMAJ,
including the time limits set forth in the phasing plan, unless such a limit is
extended for good cause by the Planning Board, acting upon an application
submitted prior to the expiration of such limit.
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30. If any dispute arises over the interpretation or application of any of the above
conditions, such dispute shall be resolved by the Planning Board itself after notice
and public hearing.

The motion was seconded by Matthew Cole. The vote on the motion was 5-2, with Ms. Monroe
and Mr. Schwarz voting against the motion. Ms. Romano and Ms. Stavis recused themselves
from hearing the application.

THE CITY OF LEBANON PLANNING BOARD

By: @( DATE: /0/2-&/’ yi

Bruce Garland, Chair

\\Chfs2\q\Development_Review\Large-Scale_Dev-Projects\XYZ.Dairy_RiverPark\2018-34-SPA_167-197 North Main St_XYZ Dairy LLC_44_3, 7, 21-30_58_27, 89-99\Motion &
Notice of Action\2019.09.09_NOA_PB2018-34-SPA.docx
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Exhibit "A" . #PB2018-34-SPA
River Park

Master Plan — Proposed Phasing Parking

Color Lot # Building# Modified Parking Onsite Parking Net Temporary Parking Temporary Parking
Code Required Provided Needed Location ****
Phase 1 1 1 149 42 107 Lot 3 (120 spaces)
Phase 1-A 2 8 132%* 73 59 Lot 3 & 4 (225 spaces)
Phase 1-B 10 3 285 30 255 Lot 3, 4,5 (325 spaces +
shared parking reduction
Phase 2 3 5 209 33 0 credit of 123 spaces)
Phase 3 8  Garagel (585)*** 585 0 Garage #1 must be completed
4 70 19 0 prior to Bldg 5 Certificate of
Occupancy
Phase 4 5 7 180 6 0
' Phase 5 3 Garage 2 (808)*** 808 0
2 96 0 0
Phase 6 4 6 156 6 0
1276** 209 surface 421

1393 Garages 1+2

*Assumes 125 units X 1.5 spaces per unit required X .070 (approved reduction factor)

** Proposed totals 1276 spaces required due to increase in apartment units from 80 to 125 (Existing totals 1233 spaces)

*** Garage 1 and 2 total 1393 spaces

*xx* Assumes Waiver Request is granted
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT

NOTICE OF ACTION
LEBANON PLANNING BOARD

Notice is hereby given that on October 12, 2021, the following action was taken by a majority of the
Lebanon Planning Board in accordance with the City of Lebanon Site Plan Review Regulations:

Matthew Hall moved that the Lebanon Planning Board finds the application of XYZ Dairy, LLC
for an extension of the timelines set forth in the Planning Board Notice of Action dated
September 9, 2019 (PB2018-34-SPA) for the commencement of construction and completion
of the River Park development, (PB2021-29-EXT) is complete enough to accept jurisdiction
and commence review.

The motion was seconded by Jeremy Rutter. The vote on the motion was unanimous in favor, 6-0.

Notice is hereby given that on October 12, 2021, the following action was taken by a majority of the
Lebanon Planning Board in accordance with the City of Lebanon Site Plan Review Regulations:

Matthew Hall moved that the Lebanon Planning Board APPROVE the application of XYZ
Dairy, LLC, PB2021-29-EXT, for a two-year extension of the timelines set forth in the Planning
Board Notice of Action dated September 9, 2019 (PB2018-34-SPA) (“2019 Notice of Action”).
Consequently, the following conditions of approval from the 2019 Notice of Action are hereby
revised as follows (the text of each condition to be removed is struck through; the new
language is in bold and underlined):

14-2.

15-1.

16-1.

17-1.

18-1.

The construction of Phase 1 infrastructure improvements, which commenced in 2018,
shall be completed within 5 7 years from the date of the Planning Board’s final
subdivision approval, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

As proposed by the applicant, the construction of Phase 1-A improvements shall
commence before the end of 2023 2025 and shall be completed within 2 years of
commencement, unless the applicant requests and receives an extension of time for
such build-out from the Planning Board.

As proposed by the applicant, the construction of Phase 1-B improvements shall
commence before the end of 2624 2026 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time for
such build-out from the Planning Board.

As proposed by the applicant, the construction of Phase 2 infrastructure improvements
shall commence before the end of 2026 2028 and shall be completed within 5 years
of commencement, unless the applicant requests and receives an extension of time
for such build-out from the Planning Board.

As proposed by the applicant, the construction of Phase 3 improvements shall
commence before the end of 2028 2030 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time for
such build-out from the Planning Board.

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
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PLANNING BOARD NOTICE OF ACTION

River Park Drive (Tax Map 44, Lots 3 & 7 & Tax Map 58, Lot 27)
PB2021-29-EXT

October 12, 2021

Page 2 of 2

19-1. As proposed by the applicant, the construction of Phase 4 improvements shall
commence before the end of 2030 2032 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time for
such build-out from the Planning Board.

20-1. As proposed by the applicant, the construction of Phase 5 improvements shall
commence before the end of 2032 2034 and shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time for
such build-out from the Planning Board.

21-1.  As proposed by the applicant, the construction of Phase 6 improvements shall
commence before the end of 2035 2037 shall be completed within 5 years of
commencement, unless the applicant requests and receives an extension of time for
such build-out from the Planning Board.

26. In accordance with the City’s Impact Fee Ordinance fee schedule adopted on
September 13, 2010, this application is exempt from impact fees for a period of 5 years
from the date of the Planning Board’s final approval. Building permits obtained after
the 5-year period shall be subject to impact fees in existence at the time of the Building
Permit application submission. [Note: The River Park subdivision plat (#PB2011-01-
FMAJ) was recorded on January 2, 2018, representing the final approval for the
subdivision and starting the 5-year exemption period--which. The 5-year exemption
period shall now expire on January 2, 2023 2025.]

29. Effect of Approval. This approval is a final, conditional site plan approval for a “phased
development” under Section 4.9 of the Site Plan Review Regulations and is a final
decision of the Planning Board for purposes of RSA 677:15, |. As set forth in Section
4.10(C) of those Regulations, the deadlines for the construction of improvements
within each phase shall be as stated in the approved phasing plan, rather than the 1-
year period under Section 4.10(A). It is the intent and effect of this approval, subject to
the satisfactory completion of the financial security requirements set forth in Condition
#5 of the Final Major Subdivision approval (#PB2011-01-FMAJ) for the
development, that upon completion of the Phase 1 infrastructure improvements within
5 7 years of the final subdivision approval, as set forth in Condition #14-2 above, the
subdivision as a whole, including all phases, shall vest as provided in RSA 674:39, I,
and no subsequent changes in subdivision regulations, site plan regulations, or zoning
ordinances, except impact fees adopted pursuant to RSA 674:21 and 675:2-4, shall
operate to affect this phased development, provided that the applicant and its
successors-in-interest continue to comply with all conditions of this approval and of the
Planning Board’s approval of Final Major Subdivision application #PB201 1-01-FMAJ,
including the time limits set forth in the phasing plan, unless such a limit is extended
for good cause by the Planning Board, acting upon an application submitted prior to
the expiration of such limit.

The motion was seconded by Jeremy Rutter. The vote on the motion was unanimous in favor, 6-0.

THE CITY OF LEBANON

By: (A»éé// DATE: _:?/.ZX/Zo,?Z

. Planning BoardChair
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT

NOTICE OF ACTION
LEBANON PLANNING BOARD
PB2024-34-EXT

Notice is hereby given that on November 12, 2024, the following action was taken by the Lebanon
Planning Board:

Richard Ford Burley moved to DENY the extension request, because the applicant
has not in the opinion of the Board demonstrated that the need for more time is
attributable to unusual circumstances beyond the control of the applicant, or that there
is otherwise good cause to grant a two-year extension. A written decision, consistent
with the draft prepared by staff and discussed by the Board, including findings of fact
and reasoning for this decision, and consistent with testimony and information
submitted during the hearings, will be prepared for the Chair's signature.

The motion was seconded by Jerry Rutter. The vote on the motion was unanimous in favor, 5-0.

FINDINGS OF FACT

BACKGROUND

A. Subdivision Approval

On October 11, 2011, the Planning Board granted subdivision approval for a 22-lot phased
development known as River Park (PB2011-01-FMAJ). The development includes 11 residential
lots located within the R-3 district at the southerly end of the property and two additional residential
lots in the R-3 district at the northerly end of the site. Five parcels are located in the CBD district
and 3 parcels are within the IND-L district, all of which will be served by a new development
roadway. One additional lot was created to provide open space for the overall development along
the river.

The applicant was granted a two-year extension to the approved subdivision on September 9,
2013 (PB2013-21-EXT). Subsequently, the applicant requested and was granted an amendment
to the subdivision approval on May 11, 2015 (PB2015-07-FMAJ). The amendment addressed
minor alterations to the layout of the development roadways and select lots.

Following additional extensions approved by the Planning Board on November 9, 2015 (PB2015-
33-EXT), November 14, 2016 (PB2016-28-EXT), and October 10, 2017 (PB2017-17-AAD), the
River Park Subdivision plat was recorded on January 2, 2018 in the Grafton County Registry of
Deeds, together with a Notice of Restriction. ’
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NOTICE OF ACTION
PB2024-34-EXT
Page 2 of 8

B. Site Plan Approval

On October 24, 2011, the Planning Board granted site plan approval for the River Park
development (PB2010-25-SPR). As originally approved, the development would consist of eight
(8) non-residential or multi-family residential buildings totaling 839,145 square feet plus two
parking garages for 1,393 vehicles on the 7 parcels within the CBD and IND-L zoning districts.

The applicant was granted an extension to the approved site plan on September 9, 2013 (PB2013-
22-EXT). On June 8, 2015, the applicant was granted a site plan amendment for the layout of Lot
1, which included changes to the building footprint, parking layout, vehicular circulation, loading
location of the building, landscaping, lighting, and the drainage and engineering of the site
(PB2015-10-SPA). On November 9, 2015, the applicant was granted additional time within which
to obtain Building Permits for each approved development phase (PB2015-34-EXT). An additional
extension was granted on November 14, 2016 (in connection with PB2016-28-EXT).

On September 9, 2019, the Planning Board approved an amendment to the site plan to, among
other things, change the sequencing of the project phasing and increase the number of residential
dwelling units from 80 to 125 in Building #8 (PB2018-34-SPA). The 2019 Notice of Action was
written to supersede and replace all prior Notices of Action relating to the River Park site plan
approval. On October 12, 2021, the Planning Board approved a request to extend the phasing
deadlines (PB2021-19-EXT).

APPLICATION OVERVIEW

The applicant’s current request for an extension of the River Park approvals is set forth in a letter
dated July 8, 2024, from Chet Clem of Lyme Properties, as follows:

Lyme Properties operating as the development agent for XYZ Dairy, LLC hereby
requests a 2-year extension of the River Park West Lebanon Site Plan (#PB2010-
25-SPR) and Subdivision Approvals (#PB2011-01-FMAJ, October 11, 2011) as
most recently amended on September 9, 2019 (#PB2018-34-SPA) and extended
by this Board on October 12, 2021 (#PB2021-29-EXT).

In accordance with Section 4.10 of the Lebanon Site Plan Review Regulations, this
extension request is due to delays attributable to unusual circumstances beyond
the control of the Applicant.

We request that this matter be added to the agenda for consideration at the
regularly scheduled August 12, 2024 hearing of the Lebanon Planning Board.

The Applicant also provided the following in support of the subject application:

e Document titled, “Request for Extension of River Park Approvals Due to Circumstances
Beyond the Control of the Applicant,” dated August 12, 2024 (“Applicant’s Handout”); and

e Proposed updated phasing schedule, dated September 5, 2024.

The basis for the applicant’s extension request is set forth on page 5 of the Applicant’s Handout
as follows:
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NOTICE OF ACTION
PB2024-34-EXT
Page 3 of 8

Issue #1: 1 River Park Building Permit (#2016-00293) was invalidated by Lebanon Planning Department on Feb. 1,
2024. This unexpected action up-ended six months of work (see Page 6), direct costs in excess of $220,000, and
contractual obligations in excess of $650,000 that River Park had incurred toward restarting the project following
2023 delays.

The Staff's decision was overturned by the Lebanon Building Code Board of Appeals on May 6, 2024. On June 6,
2024 the Planning Department chose to appeal to the NH Building Code Review Board. On July 31, 2024 the NH
BCRB overturned the BCBA and remanded the issue back to Lebanon. This matter is ongoing and unresolved.

Issue #2: After BCBA decision on 5/6/24 (94 days), River Park restarted project and filed Excavation Permit for
Phase 1 Infrastructure with City of Lebanon on June 5, 2024. Staff comments on corresponding Performance Bond /
Security Agreement were not received until July 25, 2024. This matter is cngoing and unresolved.

Issue #3: Following months of meetings, Excavation Permit for Route 10 was filed with NH DOT on June 5, 2024,
On July 15, 2024, NH DOT responded with the surprise demand that new/additional Traffic Analysis be conducted.
This matter is ongoing and unresolved.

These delays are beyond our control, costly to defend against, and time-consuming. These actions have jeopardized
lease negotiations, delayed the intended commencement of work (originally April, delayed until July), and have made
it impossible for XYZ Dairy, LLC to meet the current deadlines in the River Park approvals.

There is good cause for the Approvals to be extended by the Lebanon Planning Board.

APPLICABLE REGULATIONS

Pursuant to the September 9, 2019 Planning Board Notice of Action for PB2018-34-SPA, approval
of the River Park development is in accordance with the Lebanon Zoning Ordinance dated
December 5, 1990, last revised July 21, 2010, and the Lebanon Site Plan Review Regulations
dated May 9, 1977, last revised November 9, 2009. The current Site Plan Review Regulations
are dated May 13, 1991, and were last revised on January 23, 2023.

STANDARD OF REVIEW

Section 4.10.A of the Lebanon Site Plan Review Regulations dated May 9, 1977, last revised
November 9, 2009, provides as follows:

Any approved site plan for which a Building Permit has not been obtained within
one (1) year of the date of the original approval shall be considered void, unless
the Board grants an extension for good cause. [...] An extension shall be for
up to one (1) additional year beyond the original expiration date. The Board shall
grant no more than one extension for any site plan. (emphasis added)

Pursuant to Section 4.10.B of the current Lebanon Site Plan Review Regulations dated May 13,
1991, last revised January 23, 2023, “the Board may grant an extension of up to two (2) additional
years beyond the original expiration date.” Pursuant to current Section 4.10.C:

In determining whether to grant such an extension, the Board shall consider the
totality of the circumstances, including the extent and complexity of the conditions
precedent, the extent of the progress made by the Applicant toward satisfying the
conditions-precedent and/or starting construction, and whether the need for more
time is attributable to unusual circumstances beyond the control of the Applicant,
rather than to the Applicant’s neglect or failure to proceed with reasonable
promptness. The Board shall indicate in its minutes the reason(s) for its decision
on an extension request under this Section. The Board shall grant no more than
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NOTICE OF ACTION
PB2024-34-EXT
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one extension for any site plan, unless it determines, based on legal advice, that
such extension is required in order to prevent a violation of constitutional rights.

The extension standard set forth in the current Site Plan Review Regulations is reflected in
Conditions #3 and #29 of the September 9, 2019 Planning Board Notice of Action for PB2018-
34-SPA which provide as follows:

¢ Condition 3: “in determining whether to grant any requested extensions, the Board
shall consider the totality of the circumstances, including the extent and complexity
of the conditions-precedent, and whether the need for more time is attributable to
circumstances beyond the control of the applicant, rather than to the applicant’s
neglect or failure to proceed with reasonable promptness.”

e Condition 29: “It is the intent and effect of this approval [...] that upon completion
of the Phase 1 infrastructure improvements within 5 years of the final subdivision
approval [...] the subdivision as a whole, including all phases, shall vest as
provided in RSA 674:39, 1l [...] provided that the applicant and its successors-in-
interest continue to comply with all conditions of this approval and of the Planning
Board’'s approval of Final Major Subdivision application #PB2011-01-FMAJ,
including the time limits set forth in the phasing plan, unless such a limit is
extended for good cause by the Planning Board, acting upon an application
submitted prior to the expiration of such limit.” (emphasis added)

DISCUSSION

A. Subdivision Approval Extension

In addition to an extension of the Site Plan approval, the applicant has also requested an
extension to the subdivision approval. Condition of approval #14 of the 10/11/11 Notice of Action
for the Subdivision approval provides as follows: “The applicant acknowledges that the overall
build-out of the River Park development will occur in seven (7) phases over an extended period
of time in accordance with the application materials submitted to the Planning Board for Site Plan
application (#PB2010-25-SPR).” Consequently, because the timeframes associated with the
River Park development are per the Site Plan approval, it is not clear why the applicant is
requesting an extension of the Subdivision approval. The last extension granted for the
Subdivision was in 2017, and that extension was specifically to allow additional time for the plat
to be recorded (which was accomplished on January 2, 2018). The Board finds that once the
subdivision plat was recorded, the timelines in the subdivision approval were satisfied. Since there
are no timelines in the Subdivision approval for the Board to extend, the applicant’s request for
an extension of the Subdivision approval is moot.

A. Site Plan Approval Extension

As set forth in the above-referenced letter dated July 8, 2024, from Chet Clem of Lyme Properties,
the applicant states that, “[ijn accordance with Section 4.10 of the Lebanon Site Plan Review
Regulations, this extension request is due to delays attributable to unusual circumstances beyond
the control of the Applicant.” On page 4 of the Applicant’s Handout, the Applicant identifies three
“issues” that constitute “delays beyond our control,” and the applicant asserts, therefore, that
these issues establish “good cause for the Approvals to be extended”:

Issue #1: 1 River Park Building Permit (#2016-00293) was invalidated by Lebanon
Planning Department on Feb. 1, 2024. This unexpected action up-ended six
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months of work (see Page 6), direct costs in excess of $220,000, and contractual
obligations in excess of $650,000 that River Park had incurred toward restarting
the project following 2023 delays.

The Staff's decision was overturned by the Lebanon Building Code Board of
Appeals on May 6, 2024. On June 6, 2024 the Planning Department chose to
appeal to the NH Building Code Review Board. On July 31, 2024 the NH BCRB
overturned the BCBA and remanded the issue back to Lebanon.

A Building Permit is not required to undertake site work. However, assuming that the status of the
Building Permit is relevant to a Site Plan extension request, the Board finds that the applicant’s
decision to not proceed with the construction authorized by the Building Permit at an earlier time
and its decisions relative to appealing the permit revocation instead of applying for a new Building
Permit in time for the 2024 construction season were fully within the control of the Applicant.

Issue #2: After BCBA decision on 5/6/24 (94 days), River Park restarted project
and filed Excavation Permit for Phase 1 Infrastructure with City of Lebanon on June
5, 2024. Staff comments on corresponding Performance Bond / Security
Agreement were not received until July 25, 2024. This matter is ongoing and
unresolved.

No written or oral testimony was provided to the Planning Board to explain why receiving
comments on July 25" constitutes good cause to extend the River Park approval by an additional
two (2) years.

Issue #3: Following months of meetings, Excavation Permit for Route 10 was filed
with NH DOT on June 5, 2024. On July 15, 2024, NH DOT responded with the
surprise demand that new/additional Traffic Analysis be conducted.

Based on the testimony given by the Applicant, it appears that preparation for work on the
southerly entrance portion of the Phase 1 improvements was poorly managed. In August, 2020,
the New Hampshire Department of Transportation (NHDOT) requested that the Applicant provide
certain updated/additional information in order to issue a permit for work within the Route 10 right-
of-way. Per an e-mail sent August 14, 2020 to the Applicant, NHDOT requested the following:

Detailed summary of the currently proposed development program and how it
compares to the previous development proposal.

Trip generation summary for the currently proposed development program
with a comparison to the previous study.

The expected site generated traffic volume networks at the proposed site
driveways.

In September 2020, the Applicant conveyed to NHDOT an argument against the need for updated
traffic data. The Applicant did not receive a response from NHDOT and, instead of following up
with NHDOT, chose to let the matter remain unresolved.

Upon the Applicant's contact with NHDOT in the Spring of 2024 to pursue an excavation permit,
NHDOT reiterated the need for a revised traffic volumes (trip generation) summary memo.. The
Applicant asserted in verbal testimony at the public hearing that they dispute NHDOT'’s request
and gave no indication that they are working on preparing or providing such information.
Consequently, it appears that the Applicant has chosen not to obtain an excavation permit from
the NHDOT at this time and has given no indication on when or how they will do so in the future.
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It was the applicant’s choice in 2020 and again in 2024 not to provide the requested information
to NHDOT. It was also the Applicant’s choice to wait until June 2024 to apply for the excavation
permit that they had known was required for many years, and it was not reasonable to assume
that NHDOT’s lack of response in September 2020 to the Applicant’s refusal to provide the data
meant the data wasn’t required. Obtaining clarity on NHDOT'’s request and then more quickly
taking action in response thereto was entirely within the Applicant's control. Inexplicably, the
Applicant mishandled this task, resulting in the setback to their plans in the eleventh hour of
discovery.

The Board finds that the Applicant’s decision to not to provide the requested trip generation
information for NHDOT was fully within the applicant’s control and, moreover, that their choice
not to provide such information or to follow up with NHDOT in 2020 or at any other time prior to
Spring 2024 does not constitute “good cause” to extend the Site Plan approval by another two (2)
years.

Although not identified in the written materials, the Applicant suggested in verbal testimony that
the relocation of a stormwater pipe owned by the City of Lebanon is another reason for delay that
is outside the control of the applicant. To the extent the Applicant is in fact suggesting that the
existence of the City’s stormwater pipe and the need to relocate it is a circumstance beyond their
control and justifies the granting of another extension, the Board notes that the pipe has been
shown on the River Park plans since the initial conceptual review with the Planning Board in 2009
and is shown on the existing conditions sheets for both the site plan and subdivision plan sets
approved in 2011. In testimony before the Board, the applicant acknowledged that they have
known the pipe was there. Per the 2011 approved subdivision plan, the applicant was required to
reroute the stormwater pipe within the Route 10 right-of-way to the north side of lot 1. The
applicant has been aware of the stormwater pipe since 2009 and has never appealed nor sought
to have amended the requirement that they relocate the pipe as part of this project. Per the
approved 2011 plans, it is their responsibility to relocate the pipe. The applicant acknowledged
this in its letter to NHDOT dated August 11, 2020, wherein the applicant states, “XYZ'’s scope of
work for the Southern Entrance includes relocating a City of Lebanon stormwater overflow line
that currently runs, without any easement, diagonally through the footprint of 100 River Park drive.
As currently approved, this will require excavation work within Route 10.”

Finally, the Applicant suggested in verbal testimony that, since the last extension was granted on
October 12, 2021, the Applicant’s decision-making was primarily driven by business
considerations rather than the timelines imposed by their Planning Board approvals. Whatever
business reasons the Applicant may have had for proceeding without constructing the required
Phase 1 site improvements within the timeline approved by the Board in October, 2021, the
Applicant hasn'’t established that circumstances beyond its control prevented the Applicant from
constructing the Phase 1 improvements. Rather, the Applicant has established that they had
different priorities than meeting the timelines established by the Planning Board. To wit, following
the extension granted by the Board in October, 2021, the Applicant demonstrated no early
attention to or sense of urgency for completing the required Phase 1 improvements within the
required timeframe. Rather, the Applicant spent considerable time attempting to find alternative
ways to cover and finance these costs. The Applicant testified that it was only early in 2024 when
the decision was finally made to "grit and bear it" to cover the infrastructure costs and to initiate
that work. The Applicant testified that the loss of the Building Permit in January 2024 -- a
consequence of the Applicant engaging in no work on site for the prior 6-month period --
interrupted those plans but failed to acknowledge how this inactivity was the reason the Building
Permit was revoked.
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Twice during the course of the public hearing, the Applicant referenced their intention to align the
infrastructure work and expense thereof with progress on a tenancy agreement and/or on the
actual building construction on Lot 1 in order to shorten the gap between incurring costs and
producing revenue to defray their expenses. Seemingly, such testimony was given to explain why
no new work was advanced until very late within the timeframe required by the Board’s
approvals. A natural consequence of not performing work on site is the loss of the Building
Permit. The Board finds that it was the Applicant’s business decisions that delayed work activity
necessary for completion, and that these delays also contributed to the loss of the Building Permit
- hot the other way around.

CONCLUSIONS

The Board finds that the testimony and evidence offered by the Applicant does not support a
finding that circumstances beyond the applicant's control prevented completion of the Phase 1
infrastructure within the timeframes required by the Board:

1. The Applicant did not promptly advance the outstanding infrastructure work. Rather, the
Applicant chose (a) to devote considerable time on a failed attempt to develop
partnerships, a tax increment financing (TIF) district, and other methods for defraying the
infrastructure expense, and (b) to delay the performance and expense of the remaining
infrastructure work until it had secured a building tenant to minimize the gap between
paying for infrastructure work and commencing work on the actual building (a source of
revenue), regardless of the deadlines which had been established (and not appealed) in
the most recent extension of their approvals. The Applicant’s decision to advance the
remaining work was finally made in 2024, with several years of opportunity already
squandered.

2. The Applicant mismanaged communication and coordination with NHDOT for the
southerly entrance by failing to follow up on the Applicant’'s misunderstanding of the
viability of their existing trip generation data, which was originally prepared in connection
with their 2011 Planning Board approvals. That communication gap spanned several
years without evidence of any effort by the Applicant to obtain confirmation or clarification
from NHDOT. The "surprise” need for updated trip generation data was demonstrably in
the Applicant's control to know and to plan for had the Applicant simply pursued the matter
to its conclusion several years ago when the matter was raised by NHDOT but not
resolved. That overlooked attention would have supported timely action.

3. The Applicant does not have a Building Permit because they hadn't performed any work
on site in the most recent 6-month period for construction ahead of the permit's revocation
- and because the Applicant chose to litigate the decision to revoke the permit rather than
to reapply for a new permit to quickly resume the work they claimed to have queued up.
Performing work on site to both advance the project and retain the Building Permit was
within the Applicant's control - as was seeking a quick remedy to reinstating the permit as
soon as possible upon its revocation.

Taken together, the Applicant’s actions and purposeful inactions demonstrate a lack of urgency
and a disregard for the deadlines imposed by the Board for this project. The Applicant’s choices
to delay work on the infrastructure while pursuing other business goals were within its control and
effectively meant that they would have to accomplish everything in a short time during 2024,
When those choices resulted in the expiration of the building permit, the Applicant did not take
the available quick action to restore it in order to make a good faith effort to satisfy the conditions
of approval.
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For the reasons set forth above, the Board finds that the Applicant has not demonstrated that the
extension request is due to delays attributable to unusual circumstances beyond the control of
the Applicant or that there is otherwise good cause to grant another two (2) year extension. The
Board notes that the Applicant is free to apply for a new Site Plan approval at any time. Provided
the Applicant submits an application that complies with all applicable Site Plan submission and
design requirements, there is no identifiable reason that a new approval couldn’t be obtained well
in advance of the Spring 2025 construction season.

LEBANON PLANNING BOARD

By pate. /714 -1

Andrew F4upe8, Chair

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
TEL: 603-448-1457  FAX: 603-442-6141 WWW.LEBANONNH.GOV Page 71 of 371



APPLICATION FOR

SPECIAL EXCEPTION Ooj|a SITE PLAN REVIEW
VARIANCE 0o SUBDIVISION
MOTION FOR REHEARING ] LOT LINE ADJUSTMENT
APPEAL OF AN ADMIN. DECISION o] CONDITIONAL USE PERMIT

M’o THER Extension

PROPERTY OWNER (APPLICANT):

NAME: XYZ Dairy, LLC TEL.#:(603) 676-7800

MAILING ADDRESS: 57 Main Street, West Lebanon, NH 03784

CO-APPLICANT, AGENT, OR LESSEE:

NAME: Lyme Properties 2, LLC TEL.#:(603) 676-7106

MAILING ADDRESS: 57 Main Street, West Lebanon, NH 03784

PROJECT LOCATION:

TAX MAP #: 44 LoT#: 21-30 & 7 PLOT #: ZONE: CBD, IND-L, R3

STREET ADDRESS OF PROJECT:

IS THIS PROPERTY LOCATED IN THE: WETLANDS [1YES {4 NO HISTORIC DISTRICT [1YES {ZNO
FLOOD PLAIN [1YES & NO

SCOPE OF PROJECT:

Request for extension of River Park West Lebanon Site Plan Approvals

TYPE OF OCCUPANCY:

EXISTING 2 VACGANT OOONEFAMILY OO TWO FAMILY O MULTI-FAMILY [ COMMERGIAL [ INDUSTRIAL
PROPOSED CIVACANT COONEFAMILY CJTWO FAMILY & MULTI-FAMILY &4 GOMMERCIAL 2 INDUSTRIAL

IF USE IS COMMERCIAL OR INDUSTRIAL, PLEASE NOTE SPECIFIC
USE: Lab, Office, Retail, Apartments

SIGNATURE BLOCK:

FOR PLANNING BOARD APPLICATIONS ONLY: I, the undersigned, hereby submit this application on the date noted
below with the knowledge and understanding that the Planning Board shall determine if the submitted application is
complete according to its regulations at its next regularly scheduled meeting on _January 13 or sconest available , 2025
unless I personally esf, In writing, that the Board delay its determination of completeness to a later date,

PROPERTY -

OWNER: DATE:_12/19/2024

NOTE: IF, AS CWNER, YOU WISH TO DESIGNATE AN AGENT TO ACT ON YOUR BEHALF, PLEASE READ THE
FOLLOWING AND SIGN BELOW: I hereby designate the person listed above as my agent for the purpose of procuring
the necessary local permits for the proposed work as described herein. Representations made by my agent may be
accepted as though made by me personally, and I understand that I am bound by any official decision made on the basis
of such representation

PROPERTY v
OWNER: DATE: 12/19/2024

DATE RECEIVED FILE # (MAP/LOT) APPLICATION # FEE - $ AMOUNT DATE PAID VOUCHER #
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December 19, 2024

Lebanon Planning Board
City of Lebanon

51 N Park Street
Lebanon, NH 03766

Request for Extension: #PB2018-34-SPA
Members of the Lebanon Planning Board,

Based on newly available information provided to the Board herein, Lyme Properties operating as
the development agent for XYZ Dairy, LLC hereby requests a 2-year extension of the River Park
West Lebanon Site Plan (#PB2010-25-SPR) as most recently amended on September 9, 2019
(#PB2018-34-SPA) and extended by this Board on October 12, 2021 (#PB2021-29-EXT). This
request for Site Plan extension follows the November 12, 2024 vote by the Lebanon Planning Board
to reject XYZ's previous request for extension as submitted on July 8, 2024.

The Planning Board'’s decision was made prior to the Grafton County Superior Court’s issuance of
its November 25, 2024 Omnibus Order granting a Preliminary Injunction to XYZ Dairy, LLC. In its
November 25 decision, the Court granted XYZ's request for an extension of the River Park Site
Plan approvals in addition to re-instating the Building Permit, on the basis that XYZ had
demonstrated a “likelihood of success on the merits” of its municipal estoppel claim against the
City of Lebanon.

Following three days of evidentiary hearings, the Court’s determination differs from that of the
Planning Board and the City’s argument in both venues that XYZ should have continued investing in
Site Plan work while the building permit matter was unresolved.

As the Court stated in its Omnibus Order on Pending Motions XYZ Dairy, LLC v. City of Lebanon,
New Hampshire as recommended by Peter H. Bornstein, Judicial Referee, and as approved and so
ordered by Laurence A. MacLeod Jr., Associate Judge, New Hampshire Superior Court on
November 25, 2024 (Appendix A, note pages 24-28):

“The Court is unpersuaded by the City’s argument that XYZ should have completed the Phase 1
infrastructure work without a building permit. As Chet and David Clem testified, the City cannot
reasonably expect a developer to pursue infrastructure work without a building permit for the
associated building project.”

With this judicial injunction now available to the Planning Board-which directly rejects the reasoning
of the Staff Memorandum to the Board and the Board’'s November 19, 2024 decision-XYZ returns
to the Lebanon Planning Board seeking an extension of the River Park West Lebanon Site Plan. The

XYZ Dairy LLC. Developed by Lyme Properties. 57 Main Street, West Lebanon, NH 03784 1
Phone: 603-676-7800 © Fax: 603-676-7810 ® Email: info@riverparkwestlebanon.com

20241218 Request for Extension - River Park (SPBG edit clean).docx
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Court's decision overrules the Staff's February 1, 2024 action and “re-set” the approvals to the
status quo as of January 31, 2024.

This decision substantiates XYZ's position that the delays were beyond our control. As such, XYZ
hereby requests that a 2-year extension of all relevant dates in the Site Plan approval be granted in
accordance with “the extension standard set forth in the current Site Plan Review Regulations [as]
reflected in Condition #3 and #29 of the September 9, 2019 Planning Board Notice of Actions for
PB2018-34-SPA.”

NOTICE OF ACTION
PB2024-34-EXT
Page 4 of 8

one extension for any site plan, unless it determines, based on legal advice, that
such extension is required in order to prevent a violation of constitutional rights.

The extension standard set forth in the current Site Plan Review Regulations is reflected in
Conditions #3 and #29 of the September 9, 2019 Planning Board Notice of Action for PB2018-
34-SPA which provide as follows:

¢ Condition 3: “In determining whether to grant any requested extensions, the Board
shall consider the totality of the circumstances, including the extent and complexity
of the conditions-precedent, and whether the need for more time is attributable to
circumstances beyond the control of the applicant, rather than to the applicant’s
neglect or failure to proceed with reasonable promptness.”

e Condition 29: “It is the intent and effect of this approval [...] that upon completion
of the Phase 1 infrastructure improvements within 5 years of the final subdivision
approval [...] the subdivision as a whole, including all phases, shall vest as
provided in RSA 674:39, Il [...] provided that the applicant and its successors-in-
interest continue to comply with all conditions of this approval and of the Planning
Board’s approval of Final Major Subdivision application #PB2011-01-FMAJ,
including the time limits set forth in the phasing plan, unless such a limit is
extended for good cause by the Planning Board, acting upon an application
submitted prior to the expiration of such limit.” (emphasis added)

(Excerpted from Page 4 of 8, Notice of Action Lebanon Planning Board PB2024-34-EXT
11/19/2024, Attachment 1 within Appendix A herein).

This application does not include a request for Subdivision extension, as that has been determined
to not be required. This is per the written opinion in the Planning Department’s August 12, 2024
Staff Memorandum (Page 3), and the written determination in the Planning Board decision signed
by the Planning Board chair on November 19, 2024 (Page 4) that, “the Board finds that once the
subdivision plat was recorded, the timelines in the subdivision approval were satisfied. Since there
are not timelines in the Subdivision approval for the Board to extend, the applicant’s request for an
extension of the Subdivision approval is moot.”

XYZ Dairy LLC. Developed by Lyme Properties. 57 Main Street, West Lebanon, NH 03784 2
Phone: 603-676-7800 © Fax: 603-676-7810 ® Email: info@riverparkwestlebanon.com

20241218 Request for Extension - River Park (SPBG edit clean).docx
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Respectfully,

okl

Chet Clem
Lyme Properties

Attached:

Appendix A: Omnibus Order

Appendix B: Compendium of legal filings by XYZ Dairy, LLC v. City of Lebanon
Appendix C: September 23, 2024 supplemental memo from XYZ regarding “Appeal of
Administrative Decision: #PB2024-40-AAD"

Cc:

David Clem, XYZ Dairy, LLC

Angela McCanna, Lyme Properties

Attorney Philip Hastings, Cleveland, Waters and Bass, P.A.
Attorney Robert Miller, Sheehan Phinney, P.A.

XYZ Dairy LLC. Developed by Lyme Properties. 57 Main Street, West Lebanon, NH 03784 3
Phone: 603-676-7800 © Fax: 603-676-7810 ® Email: info@riverparkwestlebanon.com

20241218 Request for Extension - River Park (SPBG edit clean).docx
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February 10, 2025

Lebanon Planning Board
City of Lebanon

51 N Park Street
Lebanon, NH 03766

Re: River Park West Lebanon — December 19" Request for Extension

Dear Board Members:

On December 19, 2024, Lyme Properties, operating as the development agent for XYZ Dairy,
LLC, submitted a request for a 2-year extension of the River Park West Lebanon Site Plan
(#PB2010-25-SPR) as most recently amended on September 9, 2019 (#PB2018-34-SPA) and
extended by this Board on October 12, 2021 (#PB2021-29-EXT). The December 19" extension
request identified that, since the Lebanon Planning Board’s rejection of XYZ’s previous request for
extension (as submitted on July 8. 2024), the Grafton County Superior Court issued an Omnibus
Order granting a Preliminary Injunction to XYZ (1) reinstating the building permit at issue in both
the state court action and within the prior request for extension; and (2) extending the Planning
Board’s Phase 1 site plan approval deadlines by 11 months and two days from notice of the Order.

[ now submit this correspondence in advance of today’s “limited public hearing.” scheduled “to
determine whether there has been a material change of circumstances affecting the merits of
[XYZ’s] application since the time of [its] prior [July 8"] application.”

Under New Hampshire law, the requirement of material change pursuant to the “subsequent
application doctrine™ is “not to be technically and narrowly imposed, but yet enforced to the
extent that property interests may be settled and stable, and property owners protected from
harassment.” Moreover, a decision of a superior court can create a material change
warranting a change in an administrative body’s decision.’

! XYZ received notice of the nature of this hearing by way of the City’s counsel’s February 7, 2025 Memorandum. To
the extent that the Planning Board desires or requires supplementation of this letter, XYZ is amenable to providing a
further submission. To the extent that this evening’s hearing expands beyond the outlined “limited” scope, XYZ
requests an opportunity to further supplement this letter as it relates to the merits of its request.

2 Bois v. Manchester, 113 N.H. 339, 342 (1973)(emphasis supplied).

® See Radcliff v. Zoning Bd. Of Appeals, D.N. CV 121852 S, 1993 Conn. Super. LEXIS 1536, at *18 (June 9, 1993)
(relating to the revocation and reinstatement of a building permit)(emphasis supplied); Middlesex Theatre, Inc. v.
Commissioner of State Police, 128 Conn. 20, 22-23. 20 (1941) (“Where a change of conditions has occurred since the
decision of the administrator or where other considerations have arisen materially affecting the merits of the matter and
no vested rights have intervened, it is reasonable and appropriate to the functioning of efficient administrative
machinery that the subject matter be re-examined in the light of the altered circumstances.”).
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That is precisely the case here. Critically, in submitting its second request for a 2-year extension,
XYZ identified several material changes of circumstance since its prior application, including but
not limited to:

o after three days of evidentiary hearings, the Court explicitly disagreed with the City’s
argument that XYZ should have continued investing in Site Plan work while the building
permit matter was unresolved (an argument the Planning Board seemingly adopted on or
about its November 12, 2024 decision);

e the building permit has been reinstated; and

e the Phase 1 deadlines have been extended.

In support of its December 19" second extension request, X YZ attached the Court’s Omnibus
Order, its Superior Court Complaint (including its twenty-two exhibits), and its Memorandum in
Support of its Petition for Temporary Restraining Order and Motion for Preliminary Injunction—
none of which were previously before the Lebanon Planning Board when considering XYZ’s July
81 first request for extension. These documents encompass—by the City’s counsel’s own
admission contained in his February 7. 2025 Memorandum—*-a different but overlapping set of
facts.”

In its Omnibus Order, the Court determined that. after three days of evidentiary hearings, XYZ
established a “likelihood of success on the merits™ that the City of Lebanon made an actionable
misrepresentation of a material fact that XYZ relied upon to its detriment. In other words, after
hearing the evidence, the Court concluded that XYZ reasonably relied upon the City’s
representations related to the building permit, that XYZ was harmed as a result, and that the facts
established by XYZ warranted the reinstatement of the building permit and the extension of the
Phase 1 deadlines. Importantly. the Court also stated as follows:

The Court is unpersuaded by the City’s argument that XYZ should have
completed the Phase 1 infrastructure work without a building permit. As Chet
and David Clem testified, the City cannot reasonably expect a developer to
pursue infrastructure work without a building permit for the associated
building project.

The same argument underscored by the Court holds true for the attendant delays in all of the other
phases of development. The City could not have reasonably expected XYZ to meet the deadlines
for those other development phases without a valid building permit on Phase 1, since the Phase 1
building was critical to the overall economics of the project and to the construction of the primary
entrance of the development. The clear “changes in circumstances™ provided by the direction in
the Court’s Order warrant the Board’s full consideration of the merits of XYZ’s second request for
extension.

To the extent that the Planning Board is not otherwise persuaded that a material change
necessitates consideration of XYZ s December 19% extension request, XYZ further asserts that
consideration is warranted as this Board’s consideration of XYZ’s July 8" request was neither fair

2
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or impartial.* In brief, the Planning Board was notified of XYZ’s pending action related to the
building permit and site plan deadlines pending in Grafton County Superior Court prior to issuing
its formal decision on XYZ’s first extension request. Nevertheless, the Planning Board, relying
upon the recommendations of municipal staff, rejected X'YZ'’s first extension request prior to the
issuance of any decision by the Court. More specifically, five members of the Planning Board met
in advance of the public hearing without a motion to convene in executive session in a public
meeting. These same five members then voted to deny the extension request without reading the
motion in the public hearing or making the motion available to the applicant in advance. While I
appreciate the fact that the Planning Board relies on municipal staff to support the Board, I believe
the Planning Board is an independent, quasi-public body and should affirm its authority by acting
independently of staff opinion, fairly, and impartially—in line with the Court’s Order—in this
nstance.

Turning to the merits of this request, the Planning Board is tasked with determining whether the
delays on the other phases of the River Park project were the result of circumstances beyond
XYZ’s control. It is clear, based on the specific language of the Court’s Order, that the Court’s
findings not only necessitate consideration of XYZ’s December 19" second extension request, but
granting XYZ’s request for two-year extensions in full. The City’s misrepresentations as to the
building permit irrefutably predated the other events the Planning Board considered in relation to
XYZ’s prior extension request. Accordingly. (1) because of the City’s misrepresentations as to the
building permit and the delays resulting therefrom; and (2) because XYZ reasonably did not invest
in other aspects of the project while the permit was in a City-imposed limbo, there plainly exist
circumstances beyond XYZ’s control necessitating a 2-year extension of XYZ’s site plan deadlines
on the remaining phases of the River Park project.

It is my hope that the Lebanon Planning Board will exercise reason and fairness, as the Court has
done, in considering the merits of and granting XYZ’s request for extension. Doing so would also
constitute a significant gesture of good faith in rebuilding the trust required to bring this beneficial
project to fruition for the City of Lebanon.

Sincerely;,

David Clem
XYZ Dairy, LLC, Manager
Lyme Properties 2, LLC, Agent

Ce:

Angela McCanna, Lyme Properties

Attorney Philip Hastings, Cleveland, Waters and Bass. P.A.
Attorney Robert Miller, Sheehan Phinney, P.A.

* See Album v. Anderson,25 A.D.2d 481 (N.Y. 4th Dept. 1966).
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The Dry Bridge remains unsafe, delayed yet again, and 60% over budget. The reconstruction will only add to

the pressure on remaining businesses in West Lebanon and add to the economic uncertainty in the CBD.

i
il

I

A walk down Main Street in West Lebanon hardly paints a picture of revitalization. The number of boarded

buildings continues to grow.

NE «K-CUPS
CIGARETTES
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What is the Lebanon Planning Board's vision for West Lebanon? Which ordinances does the Planning Staff

choose to enforce / ignore as part of their revitalization policies?

Promise a new fire station, evict residential and business tenants, reduce property tax revenue, abandon the
fire station, incur the costs of acquisition debt with nothing to show for it. West Lebanon has become the

playbook for failed municipal action.
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Another abandoned service station. |s junk car storage an allowed use in the CBD Table of Use?

No front yard setbacks in the CBD, but what about side yardiand rear yard setbacks? Are they enforced by
the Planning and Development Department? Do they even care about West Lebanon? The abutting

taxpayers care.

o L > i - N e

City Hall evidently doesn't even care about improper uses on property it owns. Maybe monthly rent is

involved, or perhaps the City allows the use for free to stimulate economic revitalization.

“ S Eeseme— p—
Lebanon has not learned the painful lessons of “urban renewal” from the 1960's. Evicting tenants, vacant

storefronts, and not so benign neglect is a recipe for decline. No wonder the RFP issued by the City did not

produce an interested development partner.
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Absent intelligent intervention, market forces respond to the no risk bottom of users. Property owners are

trapped by the City’s lack of help, their proven unwillingness to enforce existing ordinances equally, and this

leads to expanding disinvestment in downtown West Lebanon.

Main Street Revitalization depends on who you know in City Hall. Existing residential tenants and business
tenants cannot compete with a municipal entity that taxes others to pay for their power, control, and

justification of their 4 day / week jobs.

So how long can long time owners resist the temptation to close, move on, and cut their losses? There is no

level playing field in West Lebanon.

11

BatteriesPlus

Power it. Light it. Fixit.

Only national chains that do not have to rely solely on a local market can make it in West Lebanon. This
means more traffic, less walk in trade, and an emphasis on parking spaces instead of energizing the

streetscape. The local post office left. What local business is next?

12
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i < - > 3 Locally owned small businesses in West Lebanon are trying to fulfill the diverse needs of the area’s

The larger chains move in to protect their favored nation status, resulting in less competition for local users to neighborhoods. Owner occupancy continues to be a positive barometer of the support for mixed uses in the

consider. Who do you think owns the local paint store now? West Lebanon CBD.

13 14

= n !
The City should be setting the standard for responsible ownership in West Lebanon. It should comply with its

own site plan regulations. It should demonstrate the potential of West Lebanon by investing taxpayer dollars

What is the Lebanon Planning Board'’s vision for West Lebanon? Auto parts stores, vape shops, and seasonal

to improve its own property before it threatens public takings for “beautification” of Main Street. "It should tax preparation users as long as they are away from downtown Lebanon? Will West Lebanon’s old downtown

abide by its own laws and not allow illegal easements and encroachments on private property that diminish

become just an extension of Route 12A -chain stores, absentee owners, and a disproportionate demand for
value and expansion rights.

police services?

15 16
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The vacancy rates in Wes anon are at an all time high. This property owner has been unable to find a

tenant or a buyer for over 3 years.

Regional banks with drive throughs have the money to at least maintain their property. Small owners have no
such luxury. The model for success becomes an automobile oriented environment where the “front door” is
off the rear parking lot. The building is hardly engaged with the street or pedestrian friendly to residents who

are not customers.

The City's solution to economic revitalization appears to be roundabouts that no one wants. Prioritizing
municipal expenditures that expose the taxpayer to underground fuel storage tanks, unforeseen clean up

expenses, and antagonize existing property owners and taxpayers is hardly motivating for new investment.

Reducing taxable property in West Lebanon impacts the existing taxpayers directly. It puts tremendous
pressure on those long time West Lebanon residents, especially those on fixed incomes, who cannot afford
double digit annual tax increases. The recent Budget Hearings turnout and testimony is the weather forecast

for the City, particularly West Lebanon given the current demographics.

19

20
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T ENILES

How many years has the City of Lebanon espoused a West Lebanon Greenway and access to the Connecticut

River? How much taxpayer money has been spent on study after study to come up with an Action Plan for The State designed and built a bridge to accommodate pedestrian access to the river and safe passage
revitalizing West Lebanon? under Bridge Street and the City installs granite blocks to inhibit access.
What does the City do on the property it already owns along the Greenway and has the power and budget to Perhaps the Lebanon Planning Board should consider how the Town of Hartford revitalized downtown White

improve? River Junction during the same time period that the City of Lebanon failed West Lebanon.

21 22
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RULES OF PROCEDURE
FOR THE PLANNING BOARD
CITY OF LEBANON, NEW HAMPSHIRE

ARTICLE | GOVERNING RULES

1.1 GOVERNANCE. The Planning Board of the City of Lebanon shall be governed by the
provisions of all applicable State statutes, City regulations, and these Rules of Procedure
adopted under the authority of RSA 676:1.

1.2 DEFINITION OF BOARD. As used in these rules, the term "Board" shall mean the
Planning Board duly appointed by the legislative body of the City of Lebanon under the
authority of RSA Chapter 673.

1.3 DEFINITION OF MEETING. As used in these rules, the term “meeting” shall have the
meaning as set forth in RSA 91-A:2.

1.4 RULES OF DECORUM. Meetings of the Planning Board shall be conducted in the spirit
of the “Lebanon Boards, Committees, and Commissions Rules of Decorum and
Commitment to Civil Behavior,” which is addended hereto and made a part of these Rules
of Procedure, and all Board members shall endeavor to adhere to the principles set forth
therein.

ARTICLE Il MEMBERS AND ALTERNATES

21 REGULAR MEMBERS. The Planning Board shall consist of nine (9) regular members,
namely eight persons who shall be appointed by the City Council, by majority vote, upon
nomination by the City Manager, and one member of the City Council who shall be
selected by it as a member ex-officio with voting privileges.

2.2 ALTERNATE MEMBERS. Alternate members of the Board shall be appointed by the City
Council, by majority vote, upon nomination by the City Manager. Alternate members shall
join the regular members in all presentations, public hearings, and discussions except that
such alternates may not vote on any proposal or motion before the Board unless so
directed by the Chair. In the absence of any regular member, except the ex-officio member
of the City Council, the Chair shall appoint an alternate member to fill such vacancy. Said
alternate shall then act as a regular member.

2.3 All members of the Planning Board shall be residents of the City of Lebanon and shall be
sworn in and take an oath of office as required by RSA 42:1.

24 ATTENDANCE. A Board member may be excused for non-attendance of a meeting or
hearing for valid reasons if he or she notifies the Chair or Clerk prior to the meeting or
hearing. Any Board member may leave the Board chambers for pressing business while
in regular session after notice to the Chair.

25 TRAINING. All newly-appointed Board members shall attend one (1) orientation meeting
with the Planning and Zoning Director, prior to sitting as a member of the Board, unless
waived or extended by the Chair at the request of the Planning and Zoning Director.

ARTICLE 1lI OFFICERS AND DUTIES

3.1 ELECTION OF OFFICERS. At the annual meeting, the Board shall elect a Chair and a
Vice-Chair from the regular members and such other officers as it may deem necessary;
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3.2

3.3

3.4

Lebanon Planning Board - Rules of Procedure
Last Revised: June 28, 2021

but in case of failure to elect at the time specified, the election shall take place at the next
meeting. The Chair and the Vice-Chair, shall hold their respective offices until the next
annual meeting after election or until their successors are elected and qualified. They
shall perform such duties as the Board may prescribe. The office of Chair and Vice-Chair
shall be held by an individual for no more than three consecutive terms per office unless
waived by the Board.

DUTIES OF THE CHAIR. The Chair shall call the meeting together, preside over all
meetings and hearings of the Board, put all questions to a vote, maintain order, decide all
questions of order and procedure, subject to these rules, and shall appoint any committees
found necessary to carry out the business of the Board.

The Chair may present to the Board such matters as in the Chair's judgment require
attention.

At the request of any Board member, the Chair shall direct that the yeas and nays be
taken and entered on the record on any question before the Board.

When the Board has no established rule of parliamentary practice, the Chair shall be
guided as nearly as may be by Robert's Rules of Order, which may be simplified by the
Chair as deemed necessary and appropriate. In the event of a challenge by a Board
member of any modification of Robert's Rules by the Chair, Robert's Rules shall prevail.

The Chair shall exercise a general supervision over the business, papers, and property of
the Board and shall execute all formal documents on behalf of the Board.

DUTIES OF THE VICE-CHAIR. The Vice-Chair shall assume the duties and powers of
the Chair in the Chair's absence.

CLERK. With the approval of the City Manager, the Director of Planning & Zoning, through
the Department of Planning & Zoning, shall function as the Clerk for the Board. The Clerk
shall administer official correspondence, subject to these rules and at the direction of the
Board; shall issue the proper forms, compile all information, maps, and records for the
Board's review; shall send all notices required by law; shall keep the minutes of all Board
actions and proceedings; shall prepare reports and perform other duties as directed by
the Chair; and, shall keep records of its examinations and other official actions.

The Clerk shall direct the recording secretary to take complete and accurate minutes, to
tape record all meetings, to prepare in writing the official minutes of all meetings; to show
the vote of each regular member upon every question, or if absent, disqualified, or failing
to vote so indicate; to include in the minutes the names and addresses of all witnesses, a
summary of the facts on which the decision is based and the decision rendered; and to
deliver to the Clerk within 144 hours the completed document for submission to the Board
for acceptance.

The Clerk, in consultation with the Chair, shall prepare the agenda for each meeting,
provide all supportive documentation, and deliver said materials to each Board member
no later than the Thursday preceding any scheduled Monday meeting. The Clerk shall
also make public notice of the agenda of each meeting in accordance with the appropriate
regulations. Any Board member may request and have placed on the agenda any item for
discussion.

The Clerk shall perform other duties as directed by the Chair.

Page 2 of 9
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Lebanon Planning Board - Rules of Procedure
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3.5 VACANCIES. At the direction of the Chair, the Clerk shall give immediate notice of any
vacancy to the City Council. Any vacancy among the officers of the Board shall be filled
by a regular member by election, for the unexpired term, at the next regular meeting of
the Board.

3.6 STAFF SUPPORT. The Chair may request, through the City Manager, the attendance of
any officer or employee of the City to confer with the Board. The Board may vote to request
the City Manager to provide an officer or employee.

3.7 ASSISTANCE BY THE DIRECTOR OF PLANNING & ZONING & DEPARTMENT OF
PLANNING & ZONING. Requests for assistance to the Director of Planning & Zoning
and/or Department of Planning & Zoning in matters before the Board or Chair of the Board
shall be made by the Board either by consensus or motion duly passed. Requests for
information may be made to the Director of Planning & Zoning and/or Department of
Planning & Zoning by any Board member through the Chair.

ARTICLE IV MEETINGS

4.1 ANNUAL MEETINGS. The annual meeting of the Board shall be the second Monday in
the month of January each year, or if there is no meeting due to a lack of business, then
the first public meeting held thereafter.

4.2 REGULAR MEETINGS. Regular meetings shall be conducted by the Board at which
applications for development shall be reviewed and acted upon. Regular meetings of the
Board shall be held on the second Monday of the month unless there is no business to
transact, in which case no meeting shall be held. The Clerk shall give each Board member
timely notice of the cancellation of such meeting and shall post a notice in at least one
public place by the time of the regularly scheduled commencement. Regular meetings
shall normally start at 6:30 p.m. and terminate at 9:30 p.m.

4.3 PLANNING SESSIONS. Planning sessions shall be conducted by the Board at which
study items and planning issues are analyzed. Said sessions shall be held on the fourth
Monday of the month unless there is no business to transact, in which case no meeting
shall be held. The Clerk shall give each Board member timely notice of the cancellation of
such meeting and shall post a notice in at least one public place by the time of the
scheduled commencement. Planning sessions shall normally start at 6:30 p.m. and
terminate at 9:30 p.m.

4.4 SPECIAL MEETINGS. Special meetings of the Board may be called by the Chair provided
that at least 48 hours notice shall be given to each Board member of the time, place, and
business of such meeting. The Clerk shall ensure the provision of adequate public notice
of such special meetings as required by law.

Upon the written or oral request of at least four (4) Board members, a special meeting
shall be called. Said meeting shall take place not later than one week after the fourth
Board member shall have made the request for a special meeting, or otherwise may be
scheduled for a date agreeable by all requestors.

4.5 PLACE OF MEETING. Meetings of the Board shall normally be held at City Hall, in the
City of Lebanon, or at some other public place in the City of Lebanon, or at the site of a
proposed project for the express purpose of inspecting said site as part of the review for
a proposed project.

4.6 OPEN MEETINGS. All meetings of the Board and its committees shall be open to the
public except as stipulated by State Law.
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4.7 HOLIDAYS. When any meeting date happens to be a holiday, the Board shall determine
either to conduct the meeting on the next business day, cancel said meeting, or call a
special meeting.

ARTICLE V CONDUCT OF BUSINESS

5.1 CALL TO ORDER. Meetings shall be called to order by the Chair, or in the Chair's
absence, by the Vice-Chair. In the absence of both, the Clerk or staff member shall call
the meeting to order after which those Board members present may elect a Chair pro tem.

5.2 QUORUM. The Board shall only conduct a meeting and transact business when a quorum
is present. A quorum shall be at least a majority of the total membership of the Board
including alternate members sitting in place of regular members.

53 ORDER OF BUSINESS. For each regular meeting the order of business, unless
otherwise ordered by the Chair, shall be as follows, and shall be shown on the agenda:

Call to Order

Notice of Regional Impact

Continued Applications — Public Hearings

New Applications — Completeness Reviews and Public Hearings

Approval of Minutes

Other Business

Adjournment

Nookrwh =

For each planning session, the order of business shall be as follows:
Call to Order

Study ltems

Committee Reports

Approval of Minutes

Other Business

Adjournment

oahwN =

5.4 PRESENTATIONS DURING PUBLIC HEARINGS. The Chair shall request that before
the start of each Public Hearing a representative of the proposal give a brief presentation
of the request before the Board. The brief presentation shall be adequate so as to inform
all abutters and members of the public as to the nature of the project in order that they
may comment on the proposed project.

5.5 PERMISSION REQUIRED TO ADDRESS THE BOARD. Persons other than members
of the Board shall not be permitted to address the Board except by consent of the Chair.
Anyone wishing to address the Board during Open Discussion should indicate their intent
and subject matter to the Chair prior to the meeting. A time limit of 3 minutes shall normally
be in effect. The speaker shall not enter into any debate with anyone present and shall
speak only to the subject matter indicated. A group may have one person act as its
spokesperson and shall follow the same rules.

5.6 MINUTES. The minutes of previous meetings shall be submitted for approval at the next
regular meeting or planning session. The Chair shall call for any corrections to the minutes.
Following the discussion of corrections, if any, the minutes shall be approved by motion
duly passed by majority vote of the members present.

5.7 RECESS OF THE MEETING. The Chair may order a temporary halt to the proceedings
of the meeting. Said recess should normally not exceed 30 minutes. Upon ordering the
recess, the Chair shall state the time and place for reconvening.
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5.8 CONTINUANCE OF THE HEARING. The Board may continue a hearing if the application
cannot be disposed of on the day set. No further public notice shall be necessary provided
that the date, time, and place of the continued hearing shall be announced before
adjournment.

5.9 ADJOURNMENT OF MEETING. The Board shall adjourn each meeting to its next
scheduled meeting or to a special meeting specifying time, date, and place. If the order of
business has not been concluded by 9:30 PM, the Chair shall poll the attending Board
members to determine if the Board should continue beyond 9:30 PM or continue the
matters on the agenda to the next appropriate meeting, or continue to a special meeting
specifying time, date, and place.

ARTICLE VI VOTING

6.1 MOTION TO BE STATED BY THE CHAIR. When a motion is made and seconded, it
shall be stated by the Chair before debate. At the request of the Chair or any member of
the Board, the motion shall be in writing. A motion may not be withdrawn or amended by
the mover without the consent of the second.

6.2 MAJORITY VOTE REQUIRED. Determinations on any matter before the Board shall
require the concurrence of a majority of the regular members present.

6.3 TIE VOTE OR DECISION BY LESS THAN A MAJORITY. A tie vote or an approval or
denial by less than a majority of the regular members present constitutes no action. If the
Board is unable to obtain concurrence of a majority of regular members present on a
request because of the absence of one or more Board members from the vote, it shall
continue the discussion or may continue the matter to a subsequent meeting pursuant to
Section 5.8 above.

6.4 CONFLICT OF INTEREST or PREJUDGEMENT. In accordance with RSA 673:14, no
Board member shall participate in deciding or shall sit upon the hearing of any question if
that member has a direct personal or pecuniary interest in the outcome which differs from
the interests of other citizens, or if that member would be disqualified for any cause to act
as a juror upon the trial of the same matter in any action at law.

Reasons for disqualification include, but are not limited to, when a Board member:

Is an abutter

Is related to the applicant or any abutter;

Has assisted or advised the applicant or any abutter; or,

Is biased or prejudiced in any manner or to any degree which would, in the eyes
of a reasonable and prudent person, prevent the member from acting impartially
with respect to the application before the Board.

oow>

Reasons for disqualification also include prejudgment which occurs when a Board
member has directly or indirectly taken a position, formed a conclusion, or has prejudged
the application to be decided by the Board. Prejudgment includes, but is not limited to, a
position taken either for or against an application expressed at a public meeting, by letter,
by ex parte communication, or by comment made in some public forum. Prejudgment does
not include questions or statements made by Board members in response to the details
of the application expressed during the public hearing held on that application or during
the Board'’s deliberations.

When an uncertainty arises as to whether a Board member is disqualified in particular
circumstances, the Board shall, at the request of that member or another Board member,
vote on the question of his/her disqualification, but such vote shall be advisory and non-

Page 5 of 9
Page 89 of 371



Lebanon Planning Board - Rules of Procedure
Last Revised: June 28, 2021

binding. Any person with a direct interest in the outcome may voice an objection to a Board
member’s participation, setting forth specific reasons, and may also request such a vote,
but such a request shall be non-binding. Any such request or objection shall be made
either prior to or at the commencement of the public hearing, or at such later time as the
facts claimed to warrant disqualification first become known. No such vote shall be taken
if the Board member involved steps down voluntarily.

A Board member who is disqualified shall remove himself/herself from the Board and shall
sit with the public until such time as the Board has completed its consideration of the
application at that meeting. The member may then return to the Board. If, as a result of
disqualification, the Board loses its quorum, then there shall be an adjournment or recess
of consideration of the matter until there is a quorum either at the same meeting or the
next available meeting.

6.5 VOTE OF ABSENT MEMBERS. Unless a Board member has attended the meetings on
a matter or has stated publicly that he or she has examined the record and become familiar
with the evidence presented from a transcript of the proceedings, he or she shall not cast
a vote essential to the decision.

6.6 EXTENSION OF TIME. Any three Board members may request an extension of time
before voting on any proposal before the Board. If such an extension is requested, the
Board shall schedule a special meeting not more than two weeks from the date of the
request to take action on the proposal or otherwise such special meeting may be
scheduled for a date agreeable by all requestors. There shall be no new business placed
on the agenda of any special meeting scheduled under this section.

ARTICLE VII COMMITTEES

71 AUTHORIZATION. The Chair is authorized to appoint Committees to study and to report
upon such matters as directed by the Chair which are germane to the purpose of the
Board.

7.2 DEFINITION OF COMMITTEE. A group of Board members delegated by the Chair to
perform a function.

7.3 MEMBERSHIP. All Committees shall consist of not more than four (4) Board members.
7.4 DUTIES. The duties of any Committee shall be defined by the Board at a regular meeting.

7.5 COMMITTEE CHAIR. The first Board member named on the Committee shall be the
Chair thereof.

7.6 MEETINGS. The Chair of a Committee shall call the same at such time and place as he
or she may deem proper whenever there is any business requiring the attention of the
Committee.

7.7 INVESTIGATIONS. If necessary for the proper consideration of any matter referred to the
Committee, the Committee is authorized to make investigations and call upon the City
staff for such surveys, plans, estimates, and recommendations as may be deemed
necessary.

ARTICLE VI E-MAIL AND OTHER COMMUNICATIONS BETWEEN MEETINGS

8.1 PURPOSE. The aims of this Article are:
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A To ensure compliance with the letter and spirit of the Right-to-Know Law, RSA 91-
A, and with the Due Process rights of parties before the Board;

B. To clarify Board members’ ability, between meetings, to research issues and
prepare motions or other potential Board actions, thus promoting efficient use of
meeting time, but only to the extent allowed by law; and,

C. To clarify the role of electronic media, such as E-mail, in achieving these goals.

DEFINITIONS. In this Article:

A Communication means a transfer of information, objective or subjective, from one
person to another. It includes face-to-face or phone conversations, letters, memos,
E-mails, web sites, or any other medium, regardless of the location or ownership
of any device or equipment used.

B. Distribution is a one-way communication between meetings involving more than
one Board member where no between-meeting response (except
acknowledgment of receipt) occurs or is expected.

C. Exchange is a communication between meetings, or series of communications,
involving more than one Board member which includes a between-meeting
response, or expectation of a response.

D. Ex Parte Communication is communication, other than at a legally-noticed
meeting, between a Board member and a person with an interest in, or affected
by, a pending or future case.

ACTIVITIES BETWEEN MEETINGS OF INDIVIDUAL MEMBERS. Individual Board
members may, between meetings, prepare drafts of motions or other potential Board
actions. They may also research or investigate general or specific factual issues.
However, if the research pertains to a case, the Board member shall, at the public hearing,
report all findings to the Board, and parties to the case shall be given a meaningful
opportunity to respond.

DISTRIBUTIONS. A Distribution may be made to any number of Board members, so long
as it does not become an Exchange. Whenever a Board member makes a Distribution
concerning a pending or future case and it involves a quorum of the Board (counting all
senders and recipients):

A A copy shall be forwarded to the Director of Planning & Zoning, who shall
determine, under RSA 91-A or other applicable law, whether the Distribution is
subject to public disclosure and shall place the copy in the appropriate file;

B. The Board member making the Distribution shall report on it, and its contents, at
the public hearing on the case unless the information is exempt from disclosure
under RSA 91-A; and,

C. Parties to the case shall be given a meaningful opportunity to respond to the
information in the Distribution.

EXCHANGES. Exchanges involving a quorum or more of the Board or of any Planning
Board Committee are prohibited. Such Exchanges shall be considered deliberations and
shall occur only at meetings noticed in accordance with RSA 91-A. An Exchange
pertaining to any activity allowed under Subsection 8.3 is permitted if the number of Board
or Committee members involved is less than a quorum; however:

A. Each Board member involved shall be responsible for preventing the number of
members involved from reaching a quorum;
B. Information discussed in, or generated by, an Exchange between Board members
shall not be subject to further Distribution; and
C. No Exchange shall include any vote or straw vote, or any Ex Parte Communication.
Page 7 of 9
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8.6 EX PARTE COMMUNICATIONS. Board members shall not initiate Ex Parte
Communications. If an Ex Parte Communication is initiated by another person, the Board
member contacted shall:

A. Refrain from discussing the substance or merits of a case;

B. Inform the person, if necessary, that such a discussion could lead to
disqualification;

C. Refer the person to the Department of Planning & Zoning or to a Board meeting,
as appropriate; and

D. Report on the conversation to the Board at a public meeting.

8.7 SCHEDULING AND AGENDA. Notwithstanding Subsections 8.4, 8.5, and 8.6, nothing
in this policy prevents any Distributions, Exchanges, or Ex Parte Communications which
pertain solely to:

A Scheduling of meetings or hearings;

B. The determination or ordering of agenda items or topics to be taken up at meetings
or hearings; or

C. General procedural requirements pertaining to such scheduling and agenda
matters.

8.8. PLANNING BOARD COMMITTEES. A Planning Board Committee shall be considered a
public body, and all provisions of RSA 91-A and this Article, applicable to a quorum of the
Board, shall also apply to a quorum of a Committee.

ARTICLE IX ADMINISTRATION

9.1 ADOPTION. Upon adoption, the Clerk shall file a copy of these Rules and all amendments
with the City Clerk as a public record and post a copy in one or more public places for 15
days.

9.2 AMENDMENTS. These rules may be amended at any regular meeting by an affirmative
vote of a quorum of the Board provided that such amendment has been presented in
writing to each member of the Board at least 15 days preceding the meeting at which the
vote is taken.

These Rules of Procedure were adopted by the Planning Board on November 21, 1989 and
amended on:

December 9, 1996 Section 5.6 - MINUTES

January 11, 1999 Section 5.3 - ORDER OF BUSINESS

September 11, 2000 Section 4.1 - ANNUAL MEETINGS

September 11, 2000 Section 4.2 - REGULAR MEETINGS

January 28, 2002 Section 5.3 - ORDER OF BUSINESS

May 7, 2003 Section 2.7 (new) - ASSISTANCE BY THE CITY PLANNER &
PLANNING OFFICE

May 7, 2003 Section 6.5 - CONFLICT OF INTEREST OR PREJUDGMENT

May 7, 2003 Article VII (new) - E-MAIL AND OTHER COMMUNICATIONS

BETWEEN MEETINGS.
December 13, 2010 Section 4.2 - REGULAR MEETINGS
December 13, 2010 Section 4.3 - PLANNING SESSIONS

July 11, 2016 Article Il (new) - MEMBERS AND ALTERNATES;
July 11, 2016 Section 5.9 - ADJOURNMENT OF MEETING;

July 11, 2016 General updates and reformatting;

January 28, 2019 Section 5.6 - MINUTES, General updates

August 26, 2019 Section 5.3 — ORDER OF BUSINESS

June 28, 2021 Section 1.4 — RULES OF DECORUM and Addendum

These Rules of Procedure supersede all other Rules and By-Laws.
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ADDENDUM
LEBANON BOARDS, COMMITTEES, AND COMMISSIONS

RULES OF DECORUM AND COMMITMENT TO CIVIL BEHAVIOR

It is acknowledged that:

1. Civil, respectful, and courteous discourse and behavior are conducive to the democratic
and harmonious airing of concerns and decision making.

2. Uncivil discourse and/or discourteous and inappropriate behavior have a negative impact
on the character and productivity of the decision-making process.

3. Anger, rudeness, ridicule, obscene or profane language, impatience, and lack of respect
for others and personal attacks are not acceptable behavior.

4. Demonstrations in support or opposition to a speaker or idea are not permitted by
members of the Board. The Chairman is responsible for maintaining order. Failure to
abide by this requirement may result in the forfeiture of the speaker’s right to speak.

To maintain a cohesive, productive working environment, the members of the Lebanon Boards,
Committees, and Commissions commit to:

1. Supporting the Board's mission.

2. Showing respect to each other as appointed members and staff representatives to the
Board.

3. Promoting civility during Board meetings and tolerating nothing less.

4. Demonstrating reflective listening and not displaying negative body language (for example
eye rolling, pencil tapping, shrugging of one’s shoulders, hand gestures, etc.)

9. Allowing uninterrupted speech by those recognized as “having the floor” and refraining
from speaking until recognized by the Chair.

6. Bringing appropriate committee-related concerns, issues, and conflicts to the Board for
discussion.

7. Offering alternative solution(s) when addressing a problem or issue.
8. Maintaining the confidentiality of material discussed during closed Board meetings.

PLEDGE OF CIVILITY

The manner in which we govern ourselves is often as important as the positions we take. The
City’s collective decisions will be better and truer to our mission when differing views have had
the opportunity to be fully vetted and considered. All those who appear before the City’s boards,
committees, and commissions have the rightto be treated with respect, courtesy, and openness.
We value all input.

Accordingly, we commit to conduct ourselves at all times with civility and courtesy, to both those
with whom the Board interacts and to each other. We also pledge to endeavor to correct
ourselves, should our conduct fall below this standard.
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CERTIFIED NOTIFICATION LIST

Notice shall be sent by certified mail to the Owner; Applicant, if different from Owner; Abutters; Holders of
conservation, preservation, or agricultural preservation restrictions (as defined under RSA 477:45) on the subject
property; the holders of easements, rights-of-way, and other restrictions; and every engineer, architect, land
surveyor, or soil or wetlands scientist whose seal appears on any plan submitted to the Board; and any other
persons required by RSA 676:4, I(d). The names and mailing addresses shall be furnished by the Applicant.

672:3 Abutter. — "Abutter" means any person whose property is located in New Hampshire and adjoins or is
directly across the street or stream from the land under consideration by the local land use board. For purposes
of receiving testimony only, and not for purposes of notification, the term "abutter" shall include any person who
is able to demonstrate that his land will be directly affected by the proposal under consideration. For purposes
of receipt of notification by a municipality of a local land use board hearing, in the case of an abutting property
being under a condominium or other collective form of ownership, the term abutter means the officers of the
collective or association, as defined in RSA 356-B:3, XXIIl. For purposes of receipt of notification by a
municipality of a local land use board hearing, in the case of an abutting property being under a manufactured
housing park form of ownership as defined in RSA 205-A:1, Il, the term "abutter" includes the manufactured
housing park owner and the tenants who own manufactured housing which adjoins or is directly across the street
or stream from the land under consideration by the local land use board.

Source. 1983, 447:1. 1986, 33:2. 2002, 216:1, eff. July 15, 2002.

PLEASE PROVIDE NAMES & MAILING ADDRESSES FOR ALL PERSONS LISTED ABOVE.

Map & Lot Number:44-21 - 44-30 & 44-7 Map & Lot Number:44-21 - 44-30 & 44-7
Property Owner: Applicant, Co-Applicant, Agent, or Lessee:
LYME PROPERTIES 2, LLC
XYZ DAIRY, LLC 57 MAIN STREET
57 MAIN STREET WEST LEBANON, NH 03784

WEST LEBANON, NH 03784

Map & Lot Number: 44-13 & 50-28-E Map & Lot Number: 44-5
DOWNES, ROBIN C TTEE
187 NORTH MAIN ST
BS%TCI)\Q(Os%g COLLEGE TRUSTEES WEST LEBANON, NH 03784

HANOVER, NH 03755

Map & Lot Number: 44-6 Map & Lot Number: 44-9 & 58-97
193 NMWL LLC CAESD LLC

57 MAIN ST 57 MAIN ST

WEST LEBANON, NH 03784 WEST LEBANON, NH 03784
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Map & Lot Number: 44-10

Map & Lot Number: 44-15

DVG VENTURES LLC
10 BENNING ST #160-255
WEST LEBANON, NH 03784

CHURCHILL, WAYNE & TINA M
194 NORTH MAIN ST
WEST LEBANON, NH 03784

Map & Lot Number: 44-12

Map & Lot Number: 58-12

GRAHAM, DOUGLAS
10 BENNING ST #160-255
WEST LEBANON, NH 03784

TOWNSEND [, WINTHROP |
1823 US ROUTE 5 NORTH
WINDSOR, VT 05089

Map & Lot Number: 44-14

Map & Lot Number: 59-18

BURNS, TRACY A & SALLY J
198 NORTH MAIN ST
WEST LEBANON, NH 03784

STENGER-CRAFT PROPERTIES LLC
112 N MAIN ST
WEST LEBANON, NH 03784

Map & Lot Number: 44-19-5700

Map & Lot Number: 58-91

HOMEOWNERS AT THE FALLS
ATTN: DAN CHASE, COMM MGR
PO BOX 1051

NORWICH, VT 05055

JONES, BECKY P TTEE
67 CRAFTS AVE
WEST LEBANON, NH 03784

Map & Lot Number: 44-4

Map & Lot Number: 58-93

SALAZAR-KISH, JOLIN M TTEE
32 LEBANON ST, STE A
HANOVER, NH 03755

CUMMINGS, LAUREN H & SANDRA L
66 CRAFTS AVE
WEST LEBANON, NH 03784

Map & Lot Number:

Map & Lot Number:

Map & Lot Number:

Map & Lot Number:

(Revised 2/8/2024)
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FEE SCHEDULE

LEBANON PLANNING BOARD

Adopted January 24, 2022

LOT LINE ADJUSTMENT (Boundary Line Adjustment)
TOTALS
FILING FEE $25.00 $25.00
ADVERTISING FEE $100 $100
NOTIFICATION FEE (see note on page 2) $5.00 + Current USPS rate per certified $5.00
notice (see below) (abutter certifieds)
X notices
TOTAL DUE $
MINOR SUBDIVISION
TOTALS
FILING FEE $150.00 $150.00
ADVERTISING FEE $100.00 $100.00
NOTIFICATION FEE (see note on page 2) $5.00 + Current USPS rate per certified $5.00
notice (see below) (abutter certifieds)
X__ notices
TOTAL DUE AT TIME OF FILING $
**Engineering Review fees may also be required. See note on page 2.
PRELIMINARY REVIEW OF A MAJOR SUBDIVISION
TOTALS
FILING FEE $200.00 $200.00
NUMBER OF LOTS* $30.00 per lot*
ADVERTISING FEE $100.00 $100.00
NOTIFICATION FEE (see note on page 2) $5.00 + Current USPS rate per certified $5.00
notice (see below) (abutter certifieds)
X notices
TOTAL DUE AT TIME OF FILING $
*Or units when the subdivision does not create individual lots.
**Engineering Review fees will also be required. See note on page 2.
FINAL REVIEW OF A MAJOR SUBDIVISION
TOTALS
FILING FEE $500.00 $500.00
FIRST FIVE (5) LOTS* $75.00 per lot*
NUMBER OF LOTS 6+* $150.00 per lot*
ADVERTISING FEE $100.00 $100.00
NOTIFICATION FEE (see note on page 2) $5.00 + Current USPS rate per certified $5.00
notice (see below) (abutter certifieds)
X notices
TOTAL DUE TIME OF FILING $
*Or units when the subdivision does not create individual lots.
**Engineering Review fees will also be required. See note on page 2.
SITE PLAN REVIEW
TOTALS
FILING FEE $250.00 $250.00
SQUARE FOOTAGE $75.00 per 1,000 sq. ft.
(gross floor area)
ADVERTISING FEE $100.00 $100.00
NOTIFICATION FEE (see note on page 2) $5.00 + Current USPS rate per certified notice $5.00
(see below) (abutter certifieds)
X notices

Form last revised on 07/15/2024 Postage increase
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CITY OF LEBANON PLANNING BOARD FEE SCHEDULE PAGE 2

SITE PLAN REVIEW
TOTAL DUE AT TIME OF FILING | I $
**Engineering Review fees will also be required. See note on page 2.
SITE PLAN REVIEW AMENDMENT (WITH STRUCTURAL CHANGES)
TOTALS
FILING FEE $250.00 $250.00
SQUARE FOOTAGE $75.00 per 1,000 sq. ft.
(gross floor area)
ADVERTISING FEE $100.00 $100.00
NOTIFICATION FEE (see note below) $5.00 + Current USPS rate per certified notice $5.00
(see below) $ (abutter certifieds)
X notices
TOTAL DUE AT TIME OF FILING $
**Engineering Review fees may also be required. See note below.
OTHER
-SITE PLAN REVIEW AMENDMENT (WITH NO STRUCTURAL CHANGES)
-EXTENSION REQUESTS
-CONDITIONAL USE PERMITS
TOTALS
FILING FEE $250.00 $250.00
ADVERTISING FEE $100.00 $100.00
NOTIFICATION FEE (see note below) $5.00 + Current USPS rate per certified notice $5.00
» 16 (see below) _ $.88.64 (abutter certifieds)
notices
TOTAL DUE AT TIME OF FILING $443.64
**Engineering Review fees may also be required. See note below.
MINOR SITE PLAN REVIEW
TOTALS
FILING FEE $150.00 $150.00
NOTIFICATION FEE (see note below) Current USPS ratebpler C)ertified notice (see $ (abutter certifieds)
elow
X notices
TOTAL DUE $

ENGINEERING REVIEW FEES:

After an application to the Planning Board is submitted and the filing fees identified above have been paid, the Planning & Development
Department will determine the scope of required engineering review and will obtain an estimated cost from the reviewing engineer. A cost
estimate of the review fees will usually be generated within two (2) - three (3) business days. Once conveyed to the applicant, the estimated
review fees shall be paid by the applicant within five (5) business days, and an escrow account shall be established by the Planning &
Development Department. No plans will be reviewed unless and until the review fee estimate is paid, if required.

Please note that escrow fees are only an estimate of what services will cost and actual costs of review may be less or more than the amount
initially estimated. Any unused portion of the escrow will be returned to the applicant at the end of the approval process if such a surplus
remains. Additionally, in the event the escrow amount does not cover the full cost of services the Applicant shall pay any remaining costs as a
condition of approval. See also Section 4.7 of the Site Plan Review Regulations and Section 7.7 of the Subdivision Regulations.

NOTIFICTION FEE: CURRENT FEE as of January 2024 is $5.54 per certified notice

THE CERTIFIED NOTIFICATION FEE IN ALL SECTIONS ABOVE INCLUDES THE FOLLOWING: ALL ABUTTERS, THE
APPLICANT, PROPERTY OWNER, HOLDER OF CONSERVATION, PRESERVATION, OR AGRICULTURAL PRESERVATION
RESTRICTION(S); AND EVERY ENGINEER, ARCHITECT, LAND SURVEYOR OR SOIL SCIENTIST WHOSE PROFESSIONAL
SEAL APPEARS ON ANY PLAT SUBMITTED TO THE BOARD AND ANY OTHER PERSONS REQUIRED BY RSA 676:4, 1(d).

Form last revised on 07/15/2024 Postage increase
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THE STATE OF NEW HAMPSHIRE

GRAFTON, SS. SUPERIOR COURT
No. 215-2024-CV-00311
XYZ Dairy, LLC
v,

City of Lebanon, New Hampshire

OMNIBUS ORDER ON PENDING MOTIONS

The plaintiff, XYZ Dairy, LLC (“"XYZ"), brings this action against the defendant,
the City of Lebanon (“the City") seeking injunctive relief in connection with the
defendant’s declaration that the plaintiff's building permit was expired. (See Index #1.)
This matter is before the Court on the plaintiffs Motion for Preliminary Injunction.’
(Indices ##3—4.) The defendant objects (Index #12), to which Objection the plaintiff fited
a Motion to Strike. The Court denied the plaintiffs Motion to Strike. (See Index #17.)
The Court held a three-day evidentiary hearing on the matter on October 17 and 25,
and November 6. The parties also made offers of proof. The Court requested
memoranda on the material representation and adequate remedy elements, Only the
plaintiff filed a Memorandum. (Index #19.)

Also before the Court is the defendant's motion to dismiss (Index #18), to which
the plaintiff objects (Index #21), and the defendant responds. (Index #25.) Finally, the
plaintiff filed an assented-to motion for a status conference. (index #24.) Having
considered the parties’ arguments, evidence, offers of proof, and the applicable law, the

Court finds and rules as follows.

! The plaintiff also filed a Motion for Temporary Restraining Order With Notice (Indices ##2, 4) which the
Court denied following the October 17 and 25 hearings. (Indices ##13, 16.)

1
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Factual Background

The Court takes the following facts from the parties’ memoranda and the hearing.
(See Indices ##4, 12.) Three witnesses testified at the hearing: Chet Clem, the
President of Lyme Properties who acted as XYZ's agent at all times relevant, David
Clem, the manager of XYZ and a real estate developer; and Calvin Hunnewell, who
served as the City's Building Inspector during all times relevant to this dispute. The City
also made offers of proof as to two witnesses, David Brooks, Director of Planning and
Development and later Deputy City Manager, and Nathan Reichert, Director of Planning
and Development after Mr. Brooks. The parties agree on the facts except where
otherwise noted.

XYZ owns a parcel off Route 10 in West Lebanon, where it has pursued a mixed-
use development ("River Park”) since 2007. In 2011, the City Planning Board granted
XYZ site plan approval for a multi-phase development. In December 2019, the City
granted Building Permit #2016-00293 to XYZ for a 63,000-square-foot commercial
building on Lot 1. (Ex. 1.) XYZ intends this building to be primarily a life science
research facility with restaurant and retail spaces on the lower level and asserts that the
building reflects features unique to life science tenants (e.g., a double air-handling
system). The building permit is only for the core and shell of the building; tenants must
apply for permits to build out to their needs.

The State of New Hampshire has adopted the International Building Code (IBC)
as the state building code. See RSA 155-A:1, V. Section 105.5 of the IBC required XYZ
to commence work within 180 days after the City issued the building permit. (See Ex. 2.)
The COVID pandemic, however, thwarted XYZ's plans to begin construction in the

spring of 2020.
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tn 2021, Mr. Hunnewell brought to XYZ's attention the 180-day expiration period.
Under Section 105.5 of the 1BC, a “building official is autharized to grant, in writing, one
or more extensions for time, for periods not more than 180 days each.”" (See Ex 2.) if a
party needs an extension, it must be requested in writing and “justifiable cause
demonstrated.” See id. XYZ thus applied for and received two 180-day extensions to
the building permit. (Exs. 3-6.) The first extension ran through July 17, 2022, and the
second extension ran through January 13, 2023. In both cases, Mr. Hunnewell found
that the COVID pandemic and resulting economic challenges were “adequate
justification” for an extension. The second extension noted that if XYZ requested
another extension, “this office may not be able to justify granting additional extensions
and will require the applicant to submit revised and updated plans and specifications for
the development to demonstrate compliance with the 2018 edition of the IBC." (Ex. 8.)
At that point, XYZ had already updated its plan set to comply with the 2018 IBC.

On November 29, 2022, XYZ began excavating the building’s foundation. Work
stopped that same day when the excavator uncovered a City stormwater pipe. XYZ
expected to encounter the pipe as it knew that a stormwater pipe existed in the general
area (see Ex. 7), however, the City was unable to produce documentation showing the
pipe’s exact location or specifications. On December 9, 2022, XYZ alerted Mr. Brooks
that the pipe’s depth posed a conflict with the building’s foundation. (Ex. 8.) XYZ told the
City that excavation would stop until the parties could reach a mutually agreeable
solution. On February 2, 2023, Mr. Brooks wrote back to XYZ that the City would
approve a temporary stormwater line with certain conditions. (Ex. 9.) Alternatively, XYZ
could delay construction until the City completed Route 10 improvements that would

render the stormwater pipe redundant.
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On February 15, 2023, a month after the second extension would have expired
on January 13, Mr. Hunnewell requested information from XYZ to determine whether
work had commenced under Section 105.5. (Ex. 10.) Mr. Hunnewell’s letter included
nine “examples” of documentation that XYZ could provide to prove commencement of
work (hereinafter referred to as the “nine items”). Mr. Hunnewelt further stated that if he
could not verify that XYZ had “actively prosecuted the permit,” he would retroactively
revoke the permit as of January 13, 2023. Mr. Hunnewell testified that these nine items
were not burdensome, particularly to a developer about to begin construction.

On March 7, 2023, XYZ responded to Mr. Hunnewell, explaining that work
started with the foundation excavation on November 29, 2022, and attached a summary
of work to date. (Ex. 11.) XYZ also requested that Mr. Hunnewell direct it to a policy or
definition about what constitutes “commencement of construction.” Mr. Hunnewell does
not recall responding to this letter, although he testified that his practice would have
been to respond timely. XYZ ésserts that it did not receive a response. On March 16,
2023, XYZ met with City staff (Mr. Hunnewell, Mr. Reichert, and Tim Corwin, Deputy
Director of Planning & Development) largely to review the information XYZ provided in
the March 7 letter about its work to date. After the meeting, XYZ provided
Mr. Hunnewelt or another City employee with receipts for approximately $300,000 of
material it ordered for the Phase 1 infrastructure associated with the building. (Ex. 12.)

On March 24, 2023, Mr. Hunnewell notified XYZ that he determined XYZ had
‘commenced work” within the meaning of Section 105.5, (Ex. 13.) Mr. Hunnewell wrote,
“As a result of the meeting and your follow up e-mail sent later the same day, we agree
that you have justified the preparation work you have been preparing with your

construction partners constitutes commencement of work at 1 River Park Drive in

Page 101 of 371



accordance with City of Lebanon Building Permit #2016-00293.” (Id.) The letter further
stated, "The following additional steps need to be completed in order to maintain
activation of the building permit without jeopardizing the 180-day allowance from
November 29, [2022] . . ." The “additional steps” required XYZ to provide documentation
about the same nine items that Mr. Hunnewell listed in his February 15 letter. (d.)

Mr. Hunnewell testified that the IBC does not define "work” within the meaning of
Section 105.5. Mr. Hunnewell estimated that he had processed around 10,000 building
permit applications during his career, and this is the only permit he remembers lapsing
due to inactivity. He further testified that most projects start physical work on site within
a few months, and no other permit holder had gone six years without starting
construction.

On April 10, 2023, XYZ wrote back to Mr. Hunnewell, in part to ask for the
‘ordinance/requirement/documentation” supporting information requests in the nine
items. (Ex. 14.) Mr. Hunnewell initially testified that Section 105.5's “justifiable cause”
standard was the source of authority for the nine items. After XYZ suggested that
‘justifiable cause” only pertained to extensions, Mr. Hunnewell said that perhaps
Section 105.5 was not the right source of authority, but ail nine items dealt with
requirements elsewhere in the code. When pressed, Mr. Hunnewell acknowledged that
some of the nine items related to infrastructure were under another department's
jurisdiction and outside his authority. Mr. Hunnewell further testified that his source of
authority for the items was his role as building inspector.

XYZ did not receive a response from Mr. Hunnewell about his authority to impose
the information requests in the nine items. Consequently, it appealed the nine items to

the City’s Building Code Board of Appeals (BCBA). (Ex. 15.) On July 11, 2023, the City

5
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BCBA confirmed that the building permit was active but did not opine on the items. (Ex.
18.)

On August 3, 2023, XYZ wrote to Mr. Hunnewell seeking permission to connect
the temporary stormwater line so that it could continue excavation for the Lot 1 building.
(Ex. 17.) XYZ also wrote that it had “restarted conversations with project partners” after
receiving confirmation from the City BCBA that the permit was active. Mr. Brooks
responded that he had directed Department of Public Works staff to work with XYZ to
resolve the matter. (Ex. 18.) The City asserts that the documentation XYZ provided for
the temporary line did not adequately portray the design. The City further asserts it
couid not “just approve” the relocation because it had no security that XYZ would
ultimately build a permanent stormwater solution.

While XYZ and the City attempted to resolve the stormwater line issue, XYZ
continued preparatory work with its construction partners. On January 5, 2024, XYZ
wrote to Mr. Hunnewell that it had named a new construction manager and was
“diligently pursuing construction” in anticipation of the 2024 season. (Ex. 20.) Chet Clem
testified that between the July 2023 BCBA hearing and the January 5, 2024 letter, XYZ
did not send further information about its progress because XYZ was “confident” it was
in compliance with Section 105.5 and Mr. Hunnewell had not pressed the issue of the
nine items.

On February 1, 2024, XYZ received a letter from Mr. Hunnewell declaring that
the building permit “has expired and is invalid” because XYZ had not conducted work on
site for more than 180 days. (Ex. 21.) XYZ was "very surprised” because it understood
“‘work” within the meaning of Section 105.5 to include preparatory work, based on

Mr. Hunnewell's March 24, 2023 letter. Between March 2023 and February 2024, XYZ
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undertook preparatory work with project partners, including obligating itself to $870,000
of contracts. Mr. Hunnewell testified that he did not know about this preparatory work
and contracts. Mr. Hunnewell further testified that he never contacted XYZ to find out
whether it was conducting any work, preparatory or otherwise, before declaring the
permit expired and invalid; however, he felt that he had no duty to solicit information
from builders as generally they contacted him for inspections. Mr. Hunnewell testified
that the focus of his job was to promote life safety via code enforcement; when pressed,
he did not identify what harm he sought to prevent by invalidating XYZ's permit.

Accordingly, XYZ appealed Mr. Hunnewell's invalidation of the building permit to
the City BCBA. (Ex. 22} On May 6, 2024, the BCBA held that *work” included
preparation work, reversed Mr. Hunnewell’s February 1, 2024 determination, and
reinstated the building permit. (Ex. 24.) The City then appealed the City BCBA’s
decision to the State Building Code Review Board (BCRB). On July 31, 2024, the State
BCRB reversed the City BCBA, holding that “work” refers only to “physical work
authorized by the permit and conducted at the site.” (Ex. 25.) However, the State BCRB
noted that “we do [not] review whether the BCBA or another body may appropriately
find the City is estopped from invalidating the permit because of representations made
by city officials concerning the types of conduct that would qualify as work under
Subsection 105.5." (Id.) In other words, the state BCRB recognized that XYZ may have
a municipal estoppel claim.

While XYZ and the City engaged in this back and forth over permitting, XYZ
worked behind the scenes to aftract and retain a "unicorn” anchor tenant. This tenant is
a local life sciences company owned by a publicly traded corporation. The tenant is

unique because it is the only company of its type that stayed local after licensing
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intellectual property to a for-profit entity. Further, the tenant has its own capital to outfit
its facitity beyond the building’s core and shell. The tenant refuses to enter a lease
without an active building permit in place. XYZ asserts that without that lease, it will not
be able to secure the financing it needs to move forward with the Lot 1 building and the
rest of the River Park development.
Analysis
L Preliminary Injunctive Relief

XYZ seeks a preliminary injunction (1) reinstating Building Permit #2016-00293
and (2) extending the Planning Board site plan approvals by two years. (Index #4 at 24—
25; Index #5 {[f{1-2.) The City argues that XYZ is not entitled to a preliminary injunction
reinstating the building permit because it has no likelihood of success on the merits of
its municipal estoppel claim. (Index #12 at 3.) The City further argues that even if the
Court does order the City to reinstate the building permit, the Court should not extend
the Planning Board approval because estoppel with respect to the building permit has
no bearing on planning approvals. (Index #12 at 3 n.2))

“A preliminary injunction is a provisional remedy that preserves the status quo

pending a final determination of the case on the merits.” DuPont v. Nashua Police Dep't,

167 N.H. 429, 434 (2015) (quotation omitted). The party requesting the injunction must
show that (1) it is likely to succeed on the merits; (2} it has no adequate remedy at'iaw;
and (3) there is an immediate danger of irreparable harm to the party if the court does

not grant injunctive relief. Pike v. Deutsche Bank Nat] Trust Co., 168 N.H. 40, 45

(2015)
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A. Preliminary Injunction to Reinstate Building Permit
As a threshold matter, the City argues that injunctive relief is inappropriate
because XYZ seeks to alter, not maintain, the status quo. (Index #12 at 11.) The “status

quo” in the context of a preliminary injunction is the “last uncontested status which

preceded the pending controversy.” Crowley v. Loc. No. 82, 679 F.2d 978, 995 (1st Cir.

1982), rev'd on other grounds, 467 U.S. 526 (1984) (quotation omitted).

Here, the “pending controversy” is whether Mr. Hunnewell properly invalidated
XYZ's building permit on February 1, 2024. (Ex. 21.) Consequently, the last uncontested
status is that of January 31, 2024. At that time, XYZ held a valid building permit subject
to Mr. Hunnewell's March 24, 2023 “approval of work,” with the nine contested items
attached. (Ex. 13). The permit was also subject to the July 11, 2023 City BCBA
decision, which confirmed the permit was active but did not decide the validity of the
nine items. (Ex. 16.) Thus, the “status quo” as of January 31, 2024, where XYZ held a
valid permit subject to the nine contested items, would be the appropriate status for the
Court to restore if it were to grant a preliminary injunction.

i. Likelihood of Success on the Merits

The first element a plaintiff must prove in its case for a preliminary injunction is
that it is likely to succeed on the merits. Pike, 168 N.H. at 45. XYZ claims municipal
estoppel, arguing that the City is estopped from terminating XYZ's building permit
because XYZ reasonably relied on Mr. Hunnewell's representation that XYZ's
preparatory work constituted “work™ within the meaning of Section 105.5 of the IBC.
(Index #4 at25-29.) The City responds that XYZ acted unreasonably when it never
provided any of the information described in the nine items Mr. Hunnewell laid out in the

same representation. (Index #12 at 11-12.)
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The doctrine of municipal estoppel prevents “unjust enrichment” and ensures
“fairness to those who bargain with the agents of municipalities for the promises of the

municipalities.” Town of Atkinson v. Malborn Realty Tr., 164 N.H. 62, 67 (2012). In order

for a plaintiff to prevail on a municipal estoppel claim, the plaintiff must show that (1) the
municipality, by the words or conduct of an authorized official, misrepresented a
material fact with knowledge of the fact; (2) the plaintiff was ignorant of the truth of the
matter; (3) the representation was made with the intention of inducing the plaintiff to rely
upon it; and (4) the plaintiff was induced to and reasonably relied upon the

representation to the plaintiff's detriment. Sutton v. Town of Gilford, 160 N.H. 43 58

(2010). Courts apply the doctrine of municipal estoppel “with caution and only in
exceptional cases under circumstances clearly demanding its application to prevent

manifest injustice.” Town of Seabrook v. Vachon Mgmt., Inc., 144 N.H. 660, 666 (2000)

{(quotations omitted).
1. Actionable Misrepresentation

The first element of municipal estoppel is that a municipality, by the words or
conduct of an authorized official, misrepresented a material fact with knowledge of the
fact. Sutton, 160 N.H. at 58. XYZ makes two arguments that Mr. Hunnewell's March 24,
2023 statement that XYZ's preparatory work constituted “work” under Section 105.5 is
an actionable misrepresentation, First, XYZ argues that the representation regards
‘then-existing facts” and is more than a mere, nonactionable, statement of law.
(Index #19 at 11-13.) Second, XYZ argues that even if Mr. Hunnewell's representation
is a statement of law, basic faimess weighs in favor of estopping the City. (Index #19
at 13-16.) In response, the City contends that Mr. Hunnewell's communications were

“statements [of] his legal position vis-a-vis avoiding expiration of the building permit,”
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i.e., mere statements of law. (Index #12 at 12.) The parties agree that as long as Mr.
Hunnewell acted with authority, his actions can be imputed to the City. XYZ asserts, and
the City does not dispute, that Mr. Hunnewell acted within his authority to make the
representation about “work.”

The general rule is that municipal estoppel “applies only to misstatements of fact,

not misstatements of law.” See Bosonetto v. Town of Richmond, 1683 N.H. 736, 743

(2012) (noting that New Hampshire case law has not yet addressed misstatements of
fact versus law). Mere representations of law are not actionable because “every person
is presumed to know the law and, therefore, to organize his or her conduct and affairs

accordingly.” See Lennartz v. Oak Point Assocs., P.A., 167 N.H. 459, 464

(2015). Bosonetto offers an example of a clear misstatement of the law. The law at
issue concerned the 30-day period to move for a Zoning Board of Appeals (ZBA)
rehearing. RSA 677.2 starts the period the day after the ZBA votes on the application,
but the town incorrectly told the plaintiff that the period began when the ZBA filed its
decision. Bosonetto, 163 N.H. at 743. There, the town made a general statement of law
that the plaintiff could have researched on his own. Id. Further, the town's statement
was not specific to the facts of the plaintiff's case. See id.

However, a municipal official's representations are not always a clear statement
of fact or a statement of law. Where officials apply the law to the facts of a party’s case,
representations are often statements of mixed law and fact. Mixed statements may or

may not be actionable. City of Concord v. Tompkins offers an example of a non-

actionable mixed statement. 124 N.H. 463 (1984). There, the city misstated the law
when it told the plaintiff that “there was no time limit for construction of the sign” under

his building permit. Id. at 467. In fact, a building code provision—which the plaintiff could
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have read—required that construction begin within six months or else the permit would
expire. Id. The city involved the facts of the case when it applied the law to the plaintiff's
permit to build a sign; however, like the Bosonetto representation, the city's opinion did
not turn on the facts of the plaintiff's situation. Rather, the city made a general
misstatement of the law that referenced “the sign” but was not otherwise specific to the
plaintiff's project. See id. at 473-74.

In contrast, Aranosian Oil Co. v. City of Pordismouth presents an actionable

statement of mixed law and fact. 136 N.H. 57 (1892). There, the city issued a building
permit to the plaintiff to expand a prior non-conforming use, then revoked the permit
when it realized that the expanded use was also non-conforming. Id. at 58-59. The
building permit was the city’s statement of law (it implies compliance with zoning
regulations) as applied to specific facts (the plaintiff's project). See id. at 60. Unlike the

City of Concord statement, which did not turn on the facts of the plaintiff's sign project,

the Aranosian Oil permit approval relied heavily on the details of the project, i.e., its
facts. Taken together, these New Hampshire cases suggest that a mixed statement of
law and fact is most actionable where the official’s application of the law turns closely on
facts specific to the case.

Here, the alleged misrepresentation is Mr. Hunnewell's March 24, 2023
statement "we agree that” XYZ “justified the preparation work you have been preparing
with your construction partners constitutes commencement of work at 1 River Park

Drive.” (Ex. 13.) Like the City of Concord and Aranosian Qil statements, Mr. Hunnewell's

statement mixes law and fact. The legal part of the statement is Mr. Hunnewell's

determination that “preparation work” constitutes “commencement of work” within the
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meaning of Section 10552 The factual part of the statement occurs where
Mr. Hunnewell references XYZ's work specifically, i.e., where he determines that “the
preparation work you have been preparing with your construction partners” is
“preparation work” (emphasis added).

The evidence reflects that City staff called the March 16, 2023 meeting to learn
more about the facts of XYZ’s situation and that the information XYZ provided at the
meeting heavily informed Mr. Hunnewells March 24, 2023 determination.
Mr. Hunnewell's March 24 letter begins with a list of topics discussed at the March 16
meeting. It continues, “As a result of the meeting and your follow up e-mail . . . we agree
that you have justified the preparation work . . ." Just as the Aranosian Qil permit
approval turned closely on that project's details, the language of the March 24 letter
shows that so too did Mr. Hunnewell's determination about XYZ's work. Thus,
Mr. Hunnewell's representation is actionable as a mixed statement of law and fact that
turns closely on facts specific to the case.

The Court is further persuaded by XYZ's arguments about basic fairness.
Generally, “representations or apinions as to matters of law do not ordinarily base or
create an estoppel unless made under circumstances ‘that render a repudiation

inequitable.” 31 C.J.S. Estoppel and Waiver § 115. In the municipal context, one such

extenuating circumstance occurs where an official makes a misstatement “so closely
connected to the basic fairess of the administrative decision making process that the

government may be estopped from disavowing the misstatement.” Sunapee Difference.

LLC v. State, 164 N.H. 778, 795 (2013) (quoting City of Concord, 124 N H. at 472).

2 The March 24, 2023 letter does not specifically reference Section 105.5, but the parties do not dispute
that Mr. Hunnewell was referring to “work” in the context of Section 105.5.
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Other jurisdictions have identified another extenuating circumstance where the party

making a statement of law has "special knowledge,” including legal skill. See, e.qg.,

Waugh v. Lennard, 69 Ariz. 214, 227-228 (1949) (plaintiff relied on lawyer’s statement

of law); Shamrock Dev. Co. v. City of Concord, 656 F.2d 1380, 1386 (9th Cir. 1981)

(special knowledge may be a basis for estoppel).

Here, even if Mr. Hunnewell's representation was a mere statement of law, basic
fairess weights in favor of finding his statement actionable. When XYZ first raised
questions about Section 105.5's meaning, XYZ, its architect, and its lawyers conducted
their own research. Finding nothing, XYZ turned to and relied on Mr. Hunnewell
because, as he testified, Mr. Hunnewell is the person at the City with authority to apply
and enforce the building code under RSA 155-A:7. Where XYZ had no other resource to
establish Section 105.5's meaning, Mr. Hunnewell was the person with “special

knowledge.” See Shamrock Dev. Co., 656 F.2d at 1386.

To the extent that Mr. Hunnewell's job involves statutory interpretation of the
building code, Mr. Hunnewell also has unique legal skills. Accordingly, the need for
basic faimess in the administrative permitting process renders inequitable
Mr. Hunnewell's February 1, 2024 repudiation of XYZ's continued preparatory work,
where Mr. Hunnewell approved the same type of work less than a year earlier. Thus,
the Court rules that whether Mr. Hunnewell's March 24, 2023 representation is a
qualifying statement of mixed law and fact or a mere statement of law but from an
official with special knowledge, the representation is actionable. See id.

2. Plaintiff's Ilgnorance
The second element of municipal estoppel is that the plaintiff was ignorant of the

truth of the matter. Sutton, 160 N.H. at 58. Here, the “truth of the matter” is that contrary
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to Mr. Hunnewell's March 24, 2023 statement, XYZ's preparatory work did not actually
constitute “work.” Simply, XYZ had no way to know the “true” meaning of “work.”
Mr. Hunnewell testified that the building code does not define “work” and XYZ further
notes that the code does not define "commencement,” “suspension,” or "abandonment”
of work. Further, the City BCBA reached one conclusion as to the meaning of “‘work”
while the State BCRB reached the opposite conclusion; this back and forth shows that
the meaning of "work” under Section 105.5 is hardly obvious, even to those tasked with
interpreting the building code. Thus, the Court finds that XYZ was ignorant of the truth of
the matter.
3. Representation Made to Induce Reliance

The third element of municipal estoppel is that the official must have made the
representation with the intention of inducing the plaintiff to rely upon it. Sutton, 160 N.H.
at 58. XYZ argues that its fong history of communication with Mr. Hunnewell, including
the March 16 meeting, leads to no other conclusion than that Mr. Hunnewell intended
that XYZ rely on his March 24, 2023 “work” representation. (Index #4 at 28.) The
context of the March 24 letter also includes the fact that XYZ was at risk of losing its
building permit, per Mr. Hunnewell's February 15, 2023 letter. Given how high the
stakes were at the time, Mr. Hunnewell must have intended any further communication
to induce XYZ to act according to Mr. Hunnewell's directions. Thus, the Court finds that
Mr. Hunnewell made the "work” representation intending for XYZ to rely on it.

4. Plaintiff's Reasonable Reliance

The fourth element of municipal estoppel is that the plaintiff was induced to and

reasonably relied upon the representation to the plaintiff's detriment. Sutton, 160 N.H. at

58. XYZ argues that it reasonably relied on Mr. Hunnewell's March 24, 2023 “work”
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representation because it had no reason to doubt whether continued preparatory work,
of the same type and scope as the work approved by Mr. Hunnewell, would suffice to
keep the permit active. (Index #4 at 28-29.) Based on its assumption that it could
continue business as usual, XYZ obligated itself to $870,000 of contracts from March
2023 through January 2024. The City does not dispute that that XYZ reasonably relied
on Mr. Hunnewell’s representation about “work,"” and the Court finds that it did so.

The City contends that Mr. Hunnewell's representation alsc included the nine
items, and because XYZ never provided information to satisfy the nine items, it did not
rely reasonably on the March 24, 2023 letter. (Index #12 at 11-12; Index #18 at 11-12.)
The City further argues that to the extent XYZ claims to have relied on Mr. Hunnewell's
March 24 letter, XYZ acted unreasonably when “it did not follow his instructions” and
“believed that its January 5, 2024 letter, without more, could keep its permit active.”
(Index#12 at 12.)

Any reliance by the party asserting municipal estoppel must have been

reasonable. Thomas v. Town of Hooksett, 153 N.H. 717, 722 (20086). “Reliance is

unreasonabie when the party asserting estoppel, at the time of his or her reliance or at
the time of the representation or concealment, knew or should have known that the
conduct or representation was improper, materially incorrect or misleading.” Id.
“incorporated into the concept of reasonable reliance is the requirement that the moving
party exercise due diligence to leamn the truth of a matter relied upon.” Cadle Co. v.
Bourgeois, 149 N.H. 410, 418 (2003).

Here, XYZ’s reliance on Mr. Hunnewell's representation that its preparatory work
constituted “work” under Section 105.5 was reasonable. XYZ exercised due diligence to

research the meaning of Section 105.5 and through that research learned that there
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was little to no law interpreting the term “work.” Accordingly, XYZ reasonably-—and
wisely—turned to Mr. Hunnewell as the official with jurisdiction to interpret and enforce
the code. After the March 24, 2023 letter, XYZ continued to act reasonably when it
assumed that it could continue the same type of preparatory work without jeopardizing
its permit status. The City BCBA decision affirming Mr. Hunnewell's representation
further shows XYZ's reasonableness in relying on Mr. Hunnewell's opinion.

Turning to the nine items, the parties dispute whether they were part of
Mr. Hunnewell's “representation” and, if so, whether XYZ responded reasonably. XYZ
characterizes the items as “conditions” and argues that because Mr. Hunnewell acted
outside his authority to impose the nine items, they are void. (Index #4 at 8-9.) XYZ
contends that at least several of the items are retroactive, and therefore illegal, because
they ask for information XYZ already provided in the permit application process. XYZ
further contends that to the extent the items implied that XYZ had violated some aspect
of the building code, those items were void for not citing the applicable code provision
as required by RSA 155-A:7, V. Finally, XYZ asserts that “several other steps” imposed
in the letter beyond the nine items relate to the Phase 1 infrastructure, which was not
under Mr. Hunnewell's jurisdiction.

The City characterizes the items as “examples” and alleges that XYZ “did not
provide any information at all.” (Index #12 at 11.) Mr. Hunnewell testified that his intent
was to help XYZ by providing nine examples of preparatory work documentation so it
could prove that physical work was starting soon. Mr. Hunnewell further testified that
Section 105.5 was likely not the source of authority for the nine items and that he was

not sure what code provision was the source of his authority. He testified that several of
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the items do have a basis in other code provisions, such as the provisions regarding
special inspections or cost estimates.

Assuming without deciding that the nine items were part of Mr. Hunnewell's
March 24, 2023 representation, the Court leaves the issue of whether Mr. Hunnewell's
had authority to impose the items for a hearing on the merits. At this stage, the issue is
whether XYZ responded reasonably to the nine items. The Court determines that XYZ
did respond reasonably because XYZ had a good-faith basis to question the items, it
provided some if not all of the requested information, and it diligently pursued a
resolution to the question of Mr. Hunnewell's authority to impose the items.

XYZ had a good-faith basis to question the nine items because Mr. Hunnewell
had no obvious source of authority to request the additionat information.
Mr. Hunnewell's testimony reflects as much; while he asserts that he did have authority
as the building inspection to impose conditions, he could not testify to the precise
source of that authority. After first reviewing the nine items in Mr. Hunnewell's February
15, 2023 letter (Ex. 10), XYZ questioned the items in its March 7 response. (Ex. 11.) In
that letter, XYZ asked Mr. Hunnewell to define "commencement of construction” and
share a “policy on what is required to meet that burden of proof.” After Mr. Hunnewel!
reiterated the nine items in the March 24, 2023 letter, XYZ asked again in its April 10
email for the authority behind the requests. (Ex. 14.) In both its March 7 and April 10
communications, XYZ explained that it was asking for more information “so that | can
ensure sufficient information is relayed” and because “that would be helpful in ensuring
we provide sufficient information to be in compliance,” respectively. (Exs. 11, 14.)

Further, XYZ provided some information and acted diligently to resoive its

concerns. Contrary to the City's assertion that XYZ provided no information whatsoever
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in response to the nine items, XYZ attached to its March 7 letter a two-page narrative of
work to date; in its April 10 email, XYZ answered two of the nine items, stated that two
more items were “pending,” and asked Mr. Hunnewell to define the information it sought
with respect to the other five items. (Exs. 11, 14.) The language XYZ used—that it
sought to provide “sufficient information"—and the fact that it provided some, if not all,
information shows that while XYZ did not rush to comply strictly with all nine items,
neither did it seek to avoid or subvert the items.

Finally, when XYZ did not receive an answer from Mr. Hunnewell about his
authority or further definition of the items, XYZ followed up on the issue by appealing
the items to the City BCBA. (Ex. 15.) Thus, in light of the confusion over whether the
nine items were examples or conditions, Mr. Hunnewell's authority to impose the nine
items, and the requirements for each item, and given Mr. Hunnewell's nonresponse to
XYZ's second reqguest for clarification on April 10, XYZ acted reasonably with respect to
the “nine items” portion of Mr. Hunnewell's representation. Further, XYZ continued to
rely reasonably on Mr. Hunnewell's March 24, 2023 representation as to what
constituted "work™ under Section 105.5.

ii. No Adequate Remedy af Law

Having determined that XYZ has established its likelihood of success on the
merits, the Court turns to the second element of XYZ's claim for a preliminary injunction.
A plaintiff must prove that it has no other adequate remedy at law. Pike, 168 N.H. at 45.
XYZ argues that it has no adequate remedy because equitable relief is the only
appropriate remedy where real estate is concerned. (index #4 at 30.) XYZ further
argues that if the building permit remains expired, it faces irreparable harm because it

will lose its “unicorn tenant,” have no ability to secure financing, ultimately need to
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“scrap” the entire seven-phase River Park project, and suffer ensuing reputational
damage. (Indices ##4 at 29-30, 19 at 16-17.) The City argues that XYZ has an
adequate remedy because it could seek damages for an alleged breach of duty by the
City. The City contends that XYZ should have a business plan sufficient to establish
damages and that reputational harm is irrelevant because it would accrue to David and
Chet Clem as individuals and not to XYZ Dairy, LLC.

Whether an adequate remedy at law exists “necessarily depends upon the

factual circumstances in each case.” Sands v. Stevens, 121 N.H. 1008, 1011 (1981)
(quotation omitted). Courts may exercise “considerable discretion in determining
whether equity should intervene to aid litigants in the protection of their legal rights.” Id.
(quotation omitted). Further, "superior courts should not limit their inquiry solely to the
question of the adequacy of the remedy at law; they should also consider whether the
remedy at law is plain and complete.” |d. Where rights in real estate are concerned,
courts generally presume a lack of an adequate alternative remedy at law due to the

‘unique character of real estate.” See Moore v. Sterling Warner Indus. Inv. Corp.,

114 N.H. 520, 522 (1974); Soukup v. Brooks, No. 215-2008-EQ-141, 2006 N.H. Super.

LEXIS 35 at *5-6 (Jul. 31, 20086).

Here, XYZ has established that it has no adequate remedy at law because real
estate is at issue and any damage recovery would arrive too late to prevent irreparable
harm. Although the building permit at issue is not “real estate,” permits may confer a

vested right on the property owner. Winn v. Lamoy Realty Corp., 100 N.H. 280, 281

(1986). In turn, that right to build is part of the "group of rights” that comprise “property.”

See Burrows v. City of Keene, 121 N.H. 590, 597 (1981). The River Park parcel is

unigue in its size, central location within the Upper Valley, and how much XYZ has
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already invested in the property to date. XYZ cannot simply find another piece of

shovel-ready land in the Upper Valley for a mixed-use development of this type and

scale. See Bacon v. Town of Enfield, 150 N.H. 468, 482 (2004) (Nadeau, J., dissenting)
("Each piece of real property possesses characteristics which contribute to its
uniqueness.”).

The City argues that XYZ is an entity that exists solely to make money off of
River Park. In contrast, both David Clem and Chet Clem testified to their personal desire
to give back to the community via the River Park project. If XYZ sought merely to turn a
profit, it likely would have turned to other real estate opportunities to do so. To the
extent that the unique connections between parties and their real property undergird the
tradition of affording equitable relief in such cases, the Court is persuaded that such a
connection exists here.

Even if XYZ sought damages for lost revenue and property value, as the City
contends it could, those damages would come too late to prevent irreparable harm. In
this way, irreparable harm is a central consideration to the “adequate remedy” element,
in addition to an element in its own right. A remedy where XYZ secures damages but
still suffers irreparable harm would hardly be “plain and complete.” See Sands, 121 N.H.
at 1011. Given that real estate is at issue and that XYZ faces irreparable harm not
compensable by damages, the Court determines that XYZ has shown that it has no
adequate remedy at law.

iii. lrreparable Harm
Accordingly, the Court turns to the third element of a preliminary injunction. A

plaintiff must prove that if faces an immediate danger of irreparable harm without
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injunctive relief. Pike, 168 N.H. at 45. The parties’ arguments about irreparable harm
are largely the same as their arguments about adequate remedies.

When evaluating irreparable harm, a court must balance the significance of the
threat of irreparable harm to the party requesting injunctive relief against the potential

harm that granting an injunction would inflict on the other party. Kukene v. Genualdo,

145 N.H. 1, 4 (2000). Even in cases where damages may be quantifiable, irreparable
harm exists “where the potential economic loss is so great as to threaten the existence

of the movant's business.” NACM-New England, Inc. v. Nat'l Ass'n of Credit Magmt., Inc.,

927 F.3d 1, 5 (1st Cir. 2019) (quotations omitted).

Here, the Court finds credible XYZ's assertion that it may have to “scrap” the
River Park project if the Court denies immediate injunctive relief. XYZ explained the
domino effect that the City's refusal to reinstate its building permit will likely precipitate.
Without a building permit, XYZ will lose its anchor life science tenant. Without the
anchor tenant, XYZ cannot secure financing. Without financing, XYZ cannot continue
building out River Park. XYZ's loss of its anchor tenant, and potentially the entire
development opportunity, constitutes irreparable harm under the circumstances. To the
extent that River Park is XYZ's business, losing the anchor tenant threatens the

existence of the business. See NACM-New England, 927 F.3d at 5.

XYZ articulated this chain of harm routinely throughout its pleadings and
testimony. iIn contrast, the City articulated only one harm it may suffer if the Court
awards XYZ its requested relief: the possibility that future permittees may sue to
reinstate invalidated permits. The Court is unpersuaded by this argument, as any
decision would not expand or otherwise change the rights that other City permittees

already have. Having decided the adequate remedy and irreparable harm issues on
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other grounds, the Court declines o address XYZ's argument about reputational harm.
Thus, the Court finds that XYZ establishes an immediate threat of irreparable harm.

Because XYZ establishes that it is hkely to succeed on the merits of its municipal
estoppel claim, it has no adequate remedy at law, and it faces an immediate threat of
irreparable harm, the Court rules that XYZ is entitled to a preliminary injunction
reinstating Building Permit #2016-00293.

B. Preliminary Injunction to Extend Planning Board Approval

Although the building permit is the focus of XYZ's case against the City, the site
ptan approval is also at issue. The City Planning Board first approved XYZ's site plan in
2011 and most recently extended that approval in October 2021, requiring XYZ to
complete Phase 1 infrastructure by January 2, 2025. (Ex. 29.) Among other
improvements, the Phase 1 infrastructure includes extending municipal water and sewer
service to the Lot 1 building. XYZ concedes that it would have been physically possible
to undertake the Phase 1 infrastructure work while waiting on the City to reinstate the
building permit; however, XYZ contends it would have been unreasonable and a breach
of duty to its investors do so. XYZ asserts that without a building permit, any
infrastructure work would have accrued only to the City’s benefit with no benefit to XYZ.
XYZ further asserts that, even if the Court reinstated the building permit via this order, it
could not meet the January 2 deadline because “work has now been suspended for
approximately nine months and . . . the City's seasonal moratorium on excavation {is]
impending.” (Index #19 at 16.)

Accordingly, XYZ requested from the Planning Board a two-year extension to the
January 2, 2025 Phase 1 deadline. The matter went before the Planning Board on

November 12, 2024, and the Planning Board denied the extension. (Index #24.)
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Consequently, XYZ seeks a preliminary injunction not only to reinstate its building
permit but also to extend the Planning Board’s site plan approval deadlines by two years.
(Index #19 at 16.) XYZ argues that it would be within the Court's expansive equitable
powers to afford such relief, and further contends that extending site plan approval
deadlines is necessary to restore the building permit status quo as of January 31, 2024.
The City argues that it would be inappropriate for the Court to interfere with Planning
Board jurisdiction; XYZ responds that the Planning Board has no jurisdiction over a
municipal estoppel claim and this Court is the proper venue to determine such relief. The
City further contends that XYZ should have been working on Phase 1 infrastructure while
pursuing reinstating the building permit; XYZ argues that it made no economic or common
sense to do so without a valid building permit.

The Court finds persuasive XYZ's argument that reinstating the building permit
alone would afford incomplete relief. See Sands, 121 N.H. at 1011. The Lot 1 building at
issue in this case is reasonably related to the Phase 1 infrastructure deadline because that
infrastructure, e.g., sewer and water, is necessary for the building to operate. The Court
did not receive testimony suggesting that the building permit delay has affected site plan
approval phases other than the Phase 1 infrastructure deadline. The Phase 1
infrastructure approval expires on January 2, 2025. (Ex. 29.) Even if XYZ was unaffected
by the winter excavation moratorium, David Clem testified that the Phase 1 infrastructure
work will take about three months; consequently, XYZ cannot complete the work by
January 2.

The Court is unpersuaded by the City's argument that XYZ should have completed
the Phase 1 infrastructure work without a building permit. As Chet and David Clem

testified, the City cannot reasonably expect a developer to pursue infrastructure work
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without a building permit for the associated building project. Further, as David Clem
testified, starting Phase 1 infrastructure without a building permit in hand may have
breached XYZ's fiduciary obligations to its investors, which are four trusts with a variety of
beneficiaries. Because XYZ cannot reasonably work on the Lot 1 building without a
feasible timeline to complete Phase 1 infrastructure, complete relief requires extending the
Phase 1 infrastructure approval.

Likewise, the Court finds persuasive XYZ's argument that extending the January 2,
2025 infrastructure deadline is necessary to restore the status quo as of January 31, 2024.
At that time, XYZ held a valid permit, subject to the dispute over the nine items. XYZ also
then anticipated the first site plan deadline for Phase 1 infrastructure work on January 2,
2025. The January 2, 2025 deadline would have been 11 months and two days after the
January 31, 2024 "status quo” date. Although XYZ requests a two-year extension because
two years is the customary Planning Board extension period, the Court will extend the site
plan deadline only to the extent necessary to restore the parties to their “status quo”
positions, which is 11 months and two days from the date of the Clerk’s notice of this order
and specified in the conclusion. XYZ anticipates completing Phase 1 infrastructure within
three months of reinstated site plan approval, or four months to account for unexpected
delays. Accordingly, 11 months and two days—even considering the winter excavation
moratorium-—should provide more than enough time for XYZ to complete the Phase 1
infrastructure during the 2025 construction season. XYZ has not, however, shown that it is
in immediate danger of irreparable harm as to the other Planning Board approval
deadlines.

Turning to the parties’ dispute over jurisdiction, the Court agrees with XYZ, for the

reasons XYZ lays out in its Bench Memorandum, that the Court has jurisdiction over XYZ's
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request to extend the January 2, 2025 Planning Board site plan approval deadline. (Index

#19 at 17-20.) See also Hatch v. Hillsgrove, 83 NH 91, 93 (1927) ("No jurisdiction can

be more ample and unqualified than that of this court in cases of injunction.”). However,
the Court limits its jurisdiction to only the extent necessary to afford complete relief in this
case; that is, to Phase 1 only and limited to XYZ's position as of January 31, 2024.
Therefore, because extending the Phase 1 site plan approval entitlement is necessary to
afford XYZ complete relief and restore the parties to the January 31, 2024 status quo, and
it is within the Court's equitable powers to do so, the Court GRANTS XYZ's motion for a
preliminary injunction extending the Phase 1 site plan approval by 11 months and two
days from the date of the Clerk’s notice this order.
C. Aftorneys’ Fees and Costs

XYZ is not requesting an award of attorneys' fees and costs at this time but only
“in connection with the trial on the merits.” (Index #5 at 2.) Accordingly, the Court does
not act on XYZ's request for attorneys’ fees and costs.

i Defendant’s Motion to Dismiss

The City fited a motion to dismiss (Index #18), to which XYZ objects (Index #21),
to which the City responds. (Index #25.) When ruling on a motion to dismiss, the court
must determine whether the plaintiffs allegations stated in the complaint “are

reasonably susceptible of a construction that would permit recovery.” Plourde Sand &

Gravel, Co. v. JGI Eastern, Inc., 154 N.H. 791, 793 (2007). In doing so, the Court must

“assume all facts [pled] in the plaintiff's writ are true, and . . . construe all reasonable
inferences drawn from those facts in the plaintiffs favor.” {d. The court need not,

however, “assume the truth of statements . . . that are merely conclusions of law[]” not

supported by “predicate facts[.]" Gen. Insulation Co. v. Eckman Constr., 159 N.H. 601,
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611-12 (2010). The court should test these facts against the applicable law and deny

the motion to dismiss "[i]f the facts as alleged would constitute a basis for legal relief[.]"

Starr v. Governor, 148 N.H. 72, 73 (2002). Dismissal is appropriate if the facts alleged in

the complaint do not constitute a basis for relief. See Jay Edwards, Inc. v. Baker, 130

N.H. 41, 4647 (1987) (finding dismissal appropriate where plaintiff's complaint failed to
plead sufficient facts suppor’cing the elements of the claims).

Construing the facts in XYZ’'s complaint as true, the Court finds that the XYZ's
allegations are “reasonably susceptible of a construction that would permit recovery.”

See Plourde Sand & Gravel. Co., 154 N.H. at 793. As set forth above, XYZ has not only

stated a municipal estoppel claim but also proved a likelihood of success. Therefore, the
Court DENIES the City’s motion to dismiss.
li. Plaintiff’'s Motion for Status Conference

XYZ filed an assented-to motion for a status conference. (Index #24.) XYZ seeks
to discuss how the Planning Board's November 12 denial affects XYZ's request for a
preliminary injunction. The Court determines that the relief issued in this order extending
the Phase 1 deadline renders XYZ's motion for a status conference MOOT.

Conclusion

The Court GRANTS XYZ's motion for a preliminary injunction to reinstate
Building Permit #2016-00293 as of the date of this order. The Court further GRANTS
XYZ's motion to extend the Planning Board’s site plan approval deadlines with respect
to the Phase 1 deadline by 11 months and two days from the date of the Clerk’s notice
of this order. The new Phase 1 deadline will be October 27, 2025, if this Order is issued
on November 25, 2024. The Court DENIES the City's motion to dismiss. XYZ’s motion

for a status conference is MOOT. This order conveys the Court’s view on the merits of
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the parties' respective claims and legal arguments only to the extent necessary to

decide the limited questions presented.

Recommended by:

Dated: [ J / ) / Do 24 ,//77” / ///m _____

Peter H. Bornstein
Judicial Referee

Approved and so ordered.

| certify that | have read the recommendations of the Judicial Referee and agree
that the Judicial Referee has apptied the correct legal standard to the facts determined

by the Judicial Referee.

So ordered.

Lawrence A. MaclLeod, Jr.
Associate Judge
New Hampshire Superior Court

Clerk's Notice of Decision

Document Sent to Parties
on 11/26/2024
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THE BASIS OF MUNICIPAL ESTOPPEL

(Jury Trial Demanded)

(Evidentiary Hearing Requested)

The Parties
1. Plaintiff XYZ Dairy, LLC (“XYZ”), is a Delaware Limited Liability
Company, with a physical address of 57 Main Street, West Lebanon, New Hampshire, 03784.
2. XYZ Dairy, LLC is engaged in the business of real estate development.
3. Defendant City of Lebanon, New Hampshire (“City of Lebanon”) is a municipal
corporation with a physical address of 51 North Park Street, Lebanon, New Hampshire, 03766.
4, Defendant Calvin Hunnewell (the “Building Inspector”) is the former Building

Inspector of the City of Lebanon, New Hampshire, and, sued here in his official capacity, has a
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physical address of 51 North Park Street, Lebanon, New Hampshire, 03766.

Jurisdiction and Venue

5. This Court has jurisdiction pursuant to N.H. RSA 491:7
6. Venue is proper in Grafton County Superior Court pursuant to N.H. RSA 507:9.
Facts

7. The City of Lebanon’s Building Inspector Calvin Hunnewell issued Building
Permit #2016-00293 (the “Building Permit”) to XYZ on December 31, 2019. See Exh. 1.

8. The Building Permit authorized XYZ to develop a “[n]Jew mixed use commercial
building within Lot #1 of the River Park subdivision” located at 1 River Park Drive (Tax Map
44, Lot 21) in West Lebanon, New Hampshire (hereinafter “River Park”). See id.

9. XYZ paid the City of Lebanon $90,492.00 for the Building Permit. See id.

10.  The “Description of Work” on the Building Permit states: “New mixed-use
commercial building within Lot #1 of the River Park subdivision.” See id. The planned use was
a complicated life sciences building with research laboratory space, requiring a multi-faceted
planning and development process.

11.  The Building Permit contained only the following five standard conditions of
approval to be satisfied at various points during the construction process, with no stated
deadlines for completion or other requirements except that “work shall not proceed until the City
inspectors have approved the following stages of construction:

(1) Foundation footings, forms and reinforcements. Lot pins must be in place at this
inspection to assure the setback requirements are met. If the pins are not set and the
setbacks cannot be verified, the construction will not be approved or allowed to
continue. Mistakes in the location of boundary lines are the sole responsibility of the
owner. DO NOT POUR CONCRETE UNTIL THE ABOVE HAS BEEN
APPROVED!

(2) Foundation insulation, waterproofing, and drainage, prior to backfilling.

(3) Structural rough frame, rough electrical and rough plumbing, prior to covering.
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(4) Prior to concealing any work authorized under this permit.

(5) Final inspection for Certificate of Occupancy, to include plumbing, heating,
electrical, and any other code issue or miscellaneous item as applicable to the project,
including site improvements. PLEASE SCHEDULE THIS AT LEAST 5 DAYS
IN ADVANCE. A building or structure shall not be used or occupied in while
or in part until a CERTIFICATE OF OCCUPANCY has been issued.

See id.
12.  Section 105.5 of the New Hampshire Building Code, which adopts the language
of the International Building Code, states, in its entirety:

“Every permit issued shall become invalid unless the work on the site authorized by
such permit is commenced within 180 days after its issuance, or if the work authorized
on the site by such permit is suspended or abandoned for a period of 180 days after
the time the work is commenced. The building official is authorized to grant, in writing,
one or more extensions for time, for periods not more than 180 days each. The extension
shall be requested in writing and justifiable cause demonstrated.”

13. In response to a written extension request from XYZ dated December 9, 2021
necessitated by the Covid-19 pandemic, the Building Inspector approved a 180-day extension of
the Building Permit by memo dated January 18, 2022.

14.  The Building Inspector’s January 18, 2022 approval memo acknowledged that the
COVID-19 pandemic represented adequate justification for granting an extension of the Building
Permit through July 17, 2022.

15. The Building Inspector’s January 18, 2022 approval memo also clarified that the
Building Inspector was granting the multiple retroactive extensions required to date back to the
original issuance of the Building Permit on December 31, 2019. See Exh. 2.

16. On May 3, 2022, XYZ submitted a written request for a second 180-day extension
of the Building Permit, again citing various Covid-19-related justifications.

17. The Building Inspector granted this second 180-day extension of the Building
Permit by letter dated May 27, 2022.

18. The Building Inspector’s May 27, 2022 letter again noted that the COVID-19
3
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pandemic represented adequate justification for granting XYZ’s request and extended the

Building Permit through January 13, 2023. See id.

19.  The 2022 construction season was adversely impacted by an exceptionally tight
labor market, and supply chain issues were rampant due to the lingering effects of the Covid-19
pandemic. XYZ experienced months-long delays in sourcing the materials needed to proceed.
XYZ was finally able to begin construction activities at River Park on November 29, 2022. See
Exh. 3 at 4.

20.  These construction activities included the staking out of the foundation area and
excavation of a portion of the basement area of the planned mixed-use commercial building on
Lot #1 at River Park. See id.

21.  This excavation work was also done to locate the City’s stormwater line running
from catch basins on Route 10 to a ravine on the River Park site for which the city neither had an
easement nor sufficient documentation as to its location or construction.

22, During the course of this excavation work, XYZ’s excavation contractor
encountered the City’s stormwater line. See id.

23.  The depth of the stormwater drainage pipe put the pipe in direct conflict with
XYZ’s foundation excavation of the planned mixed-use commercial building on Lot #1 at River
Park and as such, the pipe could not simply be abandoned in place. Best construction practices
called for the removal of the City’s stormwater drainage pipe and accommodating the
stormwater runoff through some other temporary means of stormwater management. See Exh. 4
at 7.

24.  XYZ’s excavation contractor also expressed significant concern that the pipe was

made of clay, posing significant additional risk of crushing the pipe, and increasing both the
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process required, and the cost to move it.

25.  XYZ’s civil engineer sought and received permission from the State of New
Hampshire to install a temporary bypass line in compliance with all code and regulatory
requirements, and amended XY Z’s alteration of terrain permit to reflect those changes.

26.  With the State’s permission in place, all that remained was for the City of
Lebanon to grant permission to XYZ to disconnect the stormwater drainage line and permit XYZ
to make the connection to the temporary bypass line that XYZ had already installed for this
purpose. The temporary line was entirely contained on XYZ’s property and did not require any
disturbance of state or municipal property.

217, In furtherance of this outcome, on December 9, 2022, XYZ sent a letter to Deputy

City Manager David Brooks, DPW Engineer Brian Vincent, and Building Inspector Calvin
Hunnewell, stating that XYZ had “commenced construction on 1 River Park Drive in
accordance with City of Lebanon Building Permit #2016-00293.” The letter specified that
“[i]nitial excavation within the building footprint began on Tuesday, November 29, 2022,” but
that XYZ’s contractor had located and unearthed the City of Lebanon’s stormwater drainage
pipe and solicited feedback from the City of Lebanon as to how to handle the stormwater runoff
issue on a temporary basis, as the pipe itself was considered to be municipal infrastructure. See
Exh. 5.

28.  The City of Lebanon did not respond to XYZ’s December 9, 2002 letter for nearly
two months — importantly until after the Building Permit’s January 13, 2023 expiration date

29. Finally, on February 2, 2023, Deputy City Manager David Brooks sent an email
back to XYZ addressing the stormwater management issue and providing additional information

regarding options for addressing the conflict. He then added that “[w]ith respect to the
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commencement of the construction on Lot 1, | understand that the Planning Department will be
reaching out separately to request additional information” on that issue. See Exh. 6.

30.  Two weeks later, on February 15, 2023, 68 days after XYZ’s December 9, 2022
initial communication on the issue, the Building Inspector sent a letter to XYZ addressing XYZ’s
November 29, 2022 “commencement of construction” and attempted to unlawfully impose
retroactive conditions on the Building Permit in order for the permit to “remain active.” See Exh.

7. Among those conditions were requirements that XY Z produce:

° “contract agreements with description of the project, the scope of work, and
construction schedule”

° A “Construction schedule, including the project’s intended completion date, and
start and finish times for each phase of the project;” and

° “cost estimates” and other financial information

31.  The Building Inspector’s memo also added “several other steps that need to be
completed prior to the resumption of construction activities (and which should have been
completed prior to the commencement of any construction).” Those “steps,” however, were
NOT related to the Building Permit in question, but rather to the Phase 1 Infrastructure work
that was subject to a different permitting process and, per the written conditions of approval
from the City of Lebanon, only needed to be completed prior to requesting the Certificate of
Occupancy for 1 River Park. See id.

32.  The Building Inspector, however, stated in his February 15, 2023 letter that
without this additional information, | “will revoke the permit as of January 13, 2023.” This
letter from the Building Inspector, however, was dated nearly a month after the date that he
threatened to revoke the permit. See id.

33. By letter dated March 7, 2023, XY Z provided additional information to the
Building Inspector, but also asked the Building Inspector to provide the source of the authority,
either in the Building Code or in the City of Lebanon’s regulations, that supported the additional

6
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conditions the Building Inspector was attempting to place on XYZ in order to for its Building
Permit to “remain active.” See Exh. 8.

34.  The Building Inspector never provided XYZ with any source authorizing him to
impose retroactive conditions on an already issued and active building permit.

35.  On March 16, 2023, the Building Inspector met with representatives of XYZ to
discuss the situation.

36.  The Building Inspector did not accept XYZ’s physical work on the River Park site
as evidence of work having commenced under the Building Permit. Instead, the Building
Inspector requested that additional evidence in the form of receipts for project materials be
provided to substantiate the preparatory work that XYZ claimed to be doing. XYZ provided
those receipts later that same day.

37.  The Building Inspector memorialized the subject matter covered at this meeting in
a March 24, 2023 letter from the Building Inspector to XYZ. See Exh. 9.

38.  The Building Inspector’s March 24, 2023 letter to XYZ acknowledges that the
following topics were discussed at the meeting:

Determination of commencement of work

Timing and continuance of work

Existing stormwater situation

Inability to complete the excavation of the building
TF Moran designing potential solutions

Meetings with project partners

Project expenses and requested documentation

39. None of these eight topics discussed, involved, or established that the City was
relying on any actual physical on-site construction work at River Park to establish that “work”
had occurred under the Building Permit. To the contrary — all of these topics involved work
preparatory to any further actual, on-site construction. See id.

40.  The Building Inspector’s March 24, 2023 letter to XYZ concluded as follows:

7
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“we agree that you have justified [that] the preparation work you have been

preparing with your construction partners constitutes commencement of work at 1

River Park Drive in accordance with City of Lebanon Building Permit #2016-00293.”
See id. (emphasis supplied).

41.  Accordingly, in his March 24, 2023 letter to XYZ, the Building Inspector took the
position that it was “the preparation work” that XYZ had “been preparing with [its] construction
partners” that constituted “commencement of work” under the Building Permit.

42.  The Building Inspector acted within the scope of his authority in making such a
finding as it was his duty to administrate building permits in the City of Lebanon — including
XYZ’s Building Permit.

43. In the very next paragraph of his March 24, 2023 letter to XYZ, however, the

Building Inspector re-introduced the unlawful conditions that he again claimed “need to be

completed in order to maintain activation of the building permit.” These unlawful conditions

included:
° “Design of the storm water solution”
° “Confirmation that the registered design professionals are in your hire and ready
to proceed
° “contract agreements with description of the project, the scope of work, and
construction schedule
° Construction schedule, including the project’s intended completion date and start
and finish times for each phase of the project
° “Scope of work, including which contractors and subcontractors are responsible
for each component of work,” and
° “Cost estimates”
See id.

44.  The Building Inspector’s March 24, 2023 letter contained no reference to the
authority permitting him to impose these additional retroactive requirements on XYZ after he
had already concluded that the preparatory work that XYZ had been engaging in with its

construction partners was sufficient to constitute the “commencement of work’” under the
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Building Permit.

45, By email dated April 10, 2023, XY Z again sought a response from the Building
Inspector seeking clarity about (1) the date that the Building Inspector was using to determine
the “commencement of work” under the Building Permit; (2) the need for the City’s permission
to make the bypass line connection; (3) the re-started work on the Civil Engineering; and (4) the
legal basis for the Building Inspector’s demand for this additional information as a condition of
maintaining the Building Permit’s “activation.” See Exh. 10.

46.  The Building Inspector did not respond to XYZ’s April 10, 2023 email.

47.  XYZ was concerned, given the lack of a response from the Building Inspector, the
four months of uncertainty that had already transpired, and the Building Inspector’s ongoing
attempt to improperly impose retroactive conditions on the issued and active Building Permit,
that the Building Inspector would again attempt to revoke the Building Permit.

48.  Assuch, on April 25, 2023, XYZ took an administrative appeal of the Building
Inspector’s retroactive imposition of these additional requirements on its Building Permit to the
City of Lebanon’s Building Code Board of Appeals (the “BCBA”) (Docket #BCBA2023-01).
XYZ took this action in order to (1) protect its investment-backed interests; (2) get clarification
as to XYZ’s obligation to comply with these requirements; and (3) determine the source of
authority, if any, for the Building Inspector’s imposition of these requirements. See Exh. 11.

49.  The BCBA held a hearing on July 11, 2023 and dismissed XYZ’s appeal, holding
that the Building Inspector’s March 24, 2023 letter to XYZ imposing the additional conditions
on XYZ did not constitute an official “administrative decision.” In so doing, the BCBA

concluded that the Building Permit remained in full force and effect without the additional

conditions. See Exh. 12.
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50. Immediately following the BCBA’s July 11, 2023 decision, XYZ re-started its
development activities in furtherance of the work authorized by the Building Permit.

51.  XYZ memorialized the re-initiation of these efforts in an August 3, 2023 letter to
the Building Inspector. See Exh. 13.

52.  XYZ’sactions included (1) reengaging with XYZ’s contractors, architects,
engineers, and consultants; (2) meeting with officials from the City of Lebanon to arrive at a plan
with respect to the drainage pipe; and (3) taking steps to adequately secure the River Park
construction site by expanding the construction fencing on the site. See id.; Exh. 14.

53. In parallel with these efforts, XY Z re-started negotiations with prospective tenants
to obtain leasing commitments for the completed building. See Exh. 15 (hames redacted).

54.  The Building Inspector did not respond to XYZ’s August 3, 2023 letter.

55.  On August 17, 2023, XY Z held an on-site meeting with engineers from the City
of Lebanon’s Department of Public Works with respect to the connection of the temporary
stormwater line to allow work on the site to continue — reflecting that XYZ was actively engaged
in work on the site. The City of Lebanon’s Department of Public Works engineers had no issues
with XYZ’s proposed temporary solution, but XYZ could never get permission to proceed with
the temporary solution from officials in the City of Lebanon’s Planning and Development
Department. These delays, and the City of Lebanon’s moratorium on winter excavation, are
what pushed XYZ’s commencement of construction out of the 2023 construction season.

56.  OnJanuary 5, 2024, XY Z provided another written update to the Building
Inspector, documenting that its contracted architects, Elkus Manfredi, and its General Contractor,
Engleberth Construction, were actively and diligently working on the plans and specifications for

the commencement of construction activities in the Spring of 2024 as soon as the City’s seasonal
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excavation moratorium was lifted. See Exh. 16.

57.  Then, despite having heard nothing from the Building Inspector since his March
24, 2023 letter, and despite the Building Inspector’s failure to respond to multiple
communications from representatives of XYZ, on February 1, 2024, the Building Inspector sent
a letter to XYZ stating that:

“It is my determination that the work on the site authorized by Building Permit #2016-
00293 has been suspended or abandoned for a period of 180 days. Consequently, Building
Permit #2016-00293 has expired and is invalid.”

See Exh. 2 at 1.

58. In the 180-day period preceding the Building Inspector’s February 1, 2024
determination that the Building Permit had expired, XYZ had been actively engaged in
additional preparatory activities for the River Park site. In connection with those preparations,
XYZ spent $221,838 in direct costs for the site and entered into contractual obligations to pay
another $652,303 in professional and contracting fees. See Exh. 17 (Affidavit of David Clem);
Exh. 18 (Findings of Fact of City of Lebanon Building Code Board of Appeals at Finding of Fact
#8)

59. During that same 180-day period, XYZ also formally re-engaged three subject-
specific engineering firms and one architectural firm in an effort to move the River Park project
forward in the Spring of 2024. See id.

60.  The amount of money XYZ invested in the River Park project in the 180 days
immediately preceding the Building Inspector’s revocation of the Building Permit equates to
more than nine times the original cost of the Building Permit and more than seven percent of the
original $12,296,100 budget for the entire 1 River Park project. See id.

61.  This decision by the Building Inspector was totally inconsistent with the position
taken in his March 24, 2023 letter that preparatory work undertaken within a 180-day window
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was sufficient to maintain an active Building Permit.

62.  The Building Inspector’s unexpected decision required XYZ to once again
suspend the work of its contractors, architects, engineers, and consultants in order to protect the
investment-backed interests of its investors. The timing of this appeal also jeopardized XYZ’s
ability to move forward with the River Park project during the 2024 construction season. See
Exh. 19 at 111.

63.  The Building Inspector’s decision also interfered with XYZ’s leasing activity,
since the disruption of XYZ’s construction activities affected XY Z’s ability to project the
completion of the space for lease, jeopardizing time-sensitive tenant needs and expectations, and
the overall financial viability of the River Park project. See id.

64.  XYZtimely filed its administrative appeal of the Building Inspector’s decision
with the City of Lebanon’s BCBA pursuant to NH RSA 674:34 on February 29, 2024. See Exh.
20.

65. In an effort to mitigate its rapidly accruing financial damages caused by the
Building Inspector’s actions, however, XYZ, through XYZ’s prior counsel contacted the
Building Inspector and Planning Director via the City’s attorney and asked the Building
Inspector to either rescind his February 1, 2024 decision, or to permit work to continue under the
Building Permit on a temporary basis. The Building Inspector refused. See Exh. 19 at 713.

66.  The City of Lebanon BCBA held hearings on April 1, 2024 and April 18, 2024.
The Board heard testimony from XYZ representatives David Clem and Chet Clem, and legal
argument from XYZ’s prior counsel. The Board also heard legal argument from the City’s
attorney, and from the Building Inspector himself. All parties were invited to submit additional

briefing and any information that they wanted to provide to refute, rebut, or clarify any
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arguments.

67. On May 17, 2024, the City of Lebanon BCBA issued its written decision,
REVERSING the decision of the Building Inspector that XYZ’s Building Permit had expired on
February 1, 2024 due to inactivity on the site, and granted XYZ’s request to reinstate the
Building Permit. See Exh. 18.

68. In its written decision, the City of Lebanon BCBA made several factual findings
relevant to the claim at Bar. First, the BCBA found that:

“[t]he development of a new building on a previously undeveloped site is a complex, multi-
part endeavor. This endeavor requires engineering, architectural planning, multi-agency
coordination, materials procurement, and contractor scheduling. Although not unusual for
any major construction project, these complex activities are distinguishable from common,
single-action activities that also require permits, such as a minor residential electrical upgrade or
heating furnace installation.”
See id. at 15 (emphasis added).
69.  Second, the BCBA found that:
“the Building Official issued a letter to XYZ on March 24, 2023. That letter identified 8
bullet-pointed topics discussed on March 16, 2023. None of the eight topics discussed
involved actual completed physical work at the building site.”
See id. at 16. Finally, the BCBA observed, the written determination of the Building Inspector
in his March 24, 2023 letter, after reviewing those 8 bullet-pointed topics, was that:
“... we agree that you have justified the preparation work you have been preparing
with your construction partners constitutes commencement of work at 1 River Park
Drive in accordance with City of Lebanon Building Permit #2016-00293.
making it clear that the Building Inspector had previously considered the engineering,
architectural planning, multi-agency coordination, materials procurement, and contractor
scheduling that XYZ had been engaged to constitute “work” sufficient to keep its Building
Permit active. See id.
70. Third, the BCBA found that the City conceded ALL of the following points in the

hearings:

13

Page 138 of 371



e

“Section 105.5 does not set a high bar for ‘work’

b. That it is “obvious that there are aspects of construction projects that are supported
by offsite operations and preparation to perform”

c. That “‘one day of work every 179’ would be sufficient to keep the permit active”

d. That the “City believes that it ‘must do what the law says even when it makes no
sense’”

e. That “there are items of work that could occur offsite that the City would accept as
work”

f.  That Section 105.5 of the IBC “does not purport to regulate the intensity or pace of

work progress”

Seeid. at 9.

71.  Amazingly, at 4:30pm on June 5, 2024, the very last day of the appeal period, the
City of Lebanon appealed its own BCBA’s decision to the State Building Code Review Board
(the “New Hampshire BCRB”). See Exh. 21.

72.  The City of Lebanon did not provide its BCBA with independent counsel to
defend its decision at the New Hampshire BCRB.

73.  Assuch, XYZ was required to intervene in the proceeding to defend its rights
under the Building Permit that the City of Lebanon’s BCBA had reinstated.

74.  The City of Lebanon’s appeal from its own Building Code Board of Appeals was
based on the interpretation of the word “work” in the New Hampshire Building Code —
specifically, what actions qualify as “work” sufficient to keep an issued building permit active
under Section 105.5 of the International Building Code as adopted by the New Hampshire
Building Code.

75.  Asthe New Hampshire BCRB observed in its Final Order, see Exh. 22, an
ordinary reading of the relevant code sections provides a member of the public with no clarity on
the subject:

“[s]ubsection 105.5 uses the term ‘work’ three times. And Section 105,

Permits, as a whole uses the term ‘work’ nineteen times. Yet the term is
undefined in this section and throughout the Code.”
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76.  The New Hampshire BCRB’s decision thus, would turn on a question of statutory

construction — specifically, whether the Lebanon BCBA incorrectly interpreted the language of

Section 105.5 of the IBC — which states, in its entirety:

“Every permit issued shall become invalid unless the work on the site authorized by
such permit is commenced within 180 days after its issuance, or if the work authorized
on the site by such permit is suspended or abandoned for a period of 180 days after
the time the work is commenced. The building official is authorized to grant, in writing,
one or more extensions for time, for periods not more than 180 days each. The extension
shall be requested in writing and justifiable cause demonstrated.”

(emphasis added). See id.
77, No part of the IBC, the New Hampshire Building Code, or any other provision of
the City of Lebanon’s ordinances, rules, or regulations sets forth definitions or standards for what

constitutes “work,” or the “commencement,” “abandonment” or “suspension” of such work
under a building permit.

78. In the absence of specific provisions in the IBC, the New Hampshire Building
Code, or the City of Lebanon’s Code of Ordinances, New Hampshire’s well-established common
law rules of statutory construction applied. See Trottier v. Lebanon, 117 N.H. 148, 150 (1977);
see also Loughlin, O., 15 New Hampshire Practice, Land Use Planning and Zoning (4" Ed.) §
6.01.

79. Pursuant to New Hampshire’s rules of statutory construction, “words and phrases
must be given their ordinary meaning unless it appears from the context that a different meaning

was intended. Greenland v. Bunker, 118 N.H. 783, 785 (1978). “Doubt about the meaning of an

ordinance is determined in accordance with the intent of the ... body that enacted it, and any

ambiguity is to be resolved by reference to the apparent object of the provision.” Id. citing
Storms v. Eaton, 131 N.H. 50 (1988)(emphasis added).

80. Thus, in undertaking a proper legal analysis of this question, the New Hampshire
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BCRB first determined the object of Section 105.5 of the IBC. As the City of Lebanon Building
Code Board of Appeals had correctly found, the intent of Section 105.5 of the IBC is “primarily
administrative” in nature. See Exh. 18 (Ruling of Law #1)

81.  The City of Lebanon’s Director of Planning and Development admitted in
testimony before the City of Lebanon’s BCBA that the Planning and Development Office has to
contend with how to dispose of the “voluminous numbers of permits that are applied for and
never acted upon” — in other words, to administratively dispose of those permits where no work
at all is undertaken in pursuit of the permit within the 180-day timeframe. That, as the City of
Lebanon’s BCBA concluded, is the object of Section 105.5.

82.  There is nothing in Section 105.5, however, to suggest that its object is to regulate
the pace of construction pursuant to a building permit where activities in pursuit of that permit,
whatever their pace, have actually been undertaken by the permit holder within the 180-day
timeframe.

83. Instead, as the City of Lebanon BCBA concluded:

“It is possible that one developer may believe it to be economically advantageous to
hyper-accelerate a project and complete a project quickly, paying substantial overtime
and expedite fees in doing so. Conversely, it is also possible that a different developer
could elect to proceed at a more leisurely pace.

See Exh. 18 (Ruling of Law #1)

84. Pursuant to New Hampshire’s rules of statutory construction, then, “words and
phrases must be given their ordinary meaning unless it appears from the context that a different
meaning was intended. Bunker, 118 N.H. at 785. The plain and ordinary meaning of the word
“work” is broad. According to Black’s Law Dictionary, “work” is “physical and mental exertion
to attain an end.” Black’s Law Dictionary (11" Ed. 2019), or as the City of Lebanon BCBA
defined it, “effort, exertion, or activity.” See Exh. 18 (*“‘Ruling of Law #4).
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85. In seeking to develop a reasonable interpretation of “work” under Section 105.5,
the City of Lebanon BCBA, as New Hampshire law directed them to do, looked at the purpose
for which the Building Permit was issued. See Bunker, 118 N.H. at 785 (in defining words, a
Board should refer to the apparent “object” of the provision). The approved “Description of
Work” in the Building Permit states that the Building Permit is for a “New mixed-use
commercial building within Lot #1 of the River Park Subdivision.” Therefore, the BCBA
concluded, when the project is completed, the resulting “New mixed-use commercial building”
would be the product of the “effort, exertion, or activity” required to bring it about. Based on
this working definition, the BCBA stated, a reasonable interpretation of the “work” contemplated
by Section 105.5 would be “any effort, exertion, or activity directed to accomplish the “New
mixed-use commercial building.” See Exh. 18 (*‘Ruling of Law #4).

86. Importantly, the Building Inspector’s March 24, 2023 letter to XYZ completely
supports the City of Lebanon BCBA'’s interpretation of Section 105.5.

87. In that March 24, 2023 letter, the Building Inspector interpreted the word “work”
in Section 105.5, and acknowledged to XYZ that “the preparation work you have been
preparing with your construction partners constitutes commencement of work at 1 River Park
Drive in accordance with the City of Lebanon Building Permit #2016-00293.” (emphasis added).

88.  Asthe City of Lebanon’s BCBA properly observed, in order not to be arbitrary
and capricious, the decisions of the building inspector must either adhere to precedent or state a
compelling and valid reason why a different result must be reached on essentially the same set of

facts. Here, since the Building Inspector in this case had already concluded that XYZ’s

“preparation work’ constituted “work” under Section 105.5, XYZ’s later, nearly identical

preparatory work, which occurred in the 180-day window prior to the Building Inspector
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declaring the Building Permit expired, must also count as “work” under Section 105.5. As the
City of Lebanon BCBA determined in its May 6, 2024 decision:

“we hold that since “work’ as previously found by the City in the March 2023 letter

includes “preparation work™, similar “preparation work” must also count as work

in the absence of a valid justification of a different approach.”
See Exh. 18 (““Ruling of Law #2).

89.  There is nothing obvious in the language of Section 105.5 that required XYZ to
engage in specific, physical, on-site construction activities in order to keep its Building Permit
from expiring. The approved “Description of Work” in the Building Permit simply states that
the Building Permit is for a “New mixed-use commercial building within Lot #1 of the River
Park Subdivision.” The City of Lebanon BCBA found that the “work” contemplated by that
Building Permit was any action taken that advances the project toward the end result of the
creation of that “New mixed-use commercial building.” XYZ had assumed the same to be true
because the Building Inspector had so concluded in his March 24, 2023 letter. There was no way
for XYZ to know or learn otherwise.

90.  Asnoted above, in the 180-day period preceding the Building Inspector’s
February 1, 2024 determination that the Building Permit had expired, XYZ incurred direct costs
relative to the development of the site totaling $221,838, and incurred contractual obligations
totaling an additional $652,303, for a total financial outlay during that six-month period of
$874,141.

91. In that same six-month period, XYZ also contractually engaged three subject-
specific engineering firms and one architectural firm in an effort to move the River Park project
forward.

92.  The amount of money XYZ invested in the River Park project during this six-
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month period immediately prior to the Building Inspector revoking the Building Permit for
“inactivity” equates to more than nine times the original cost of the permit and constitutes more
than seven percent of the original $12,296,100 total estimated cost of construction of the entire 1
River Park project.

93.  XYZalso engaged in inter-departmental and inter-agency communication and
activity to advance the River Park project during these 180 days.

94, It defies credulity to suggest that all of these activities undertaken by XYZ in
furtherance of the River Park project did not constitute “work” under Section 105.5 sufficient to
maintain its Building Permit as active.

95.  The City of Lebanon BCBA found, in its review of the record of this case, that the
City had conceded this point several times, and had recognized that there are multiple off-site
activities that could constitute “work” under Section 105.5. See Exh. 18 (Finding of Fact #9)

96.  The New Hampshire BCRB disagreed with the City of Lebanon BCBA'’s analysis
of Section 105.5, and REVERSED the BCBA'’s decision, holding that “the BCBA incorrectly
interpreted the word “work” given the context and use of the word throughout Section 105 of the
Code.

97.  Asthe New Hampshire BCRB stated:

the term “work” refers to activities that are regulated by the Code. The
activities range from constructive acts to destructive acts and vary from
large to small. But it does not include all efforts, exertions, or activities
directed toward an ultimate end result. Nor does the term “work”
encompass efforts and activities that occur beyond the identified and
definitively located site listed in the permit and where the permit must be
posted... the BCBA interpreted the term “work’ as used within Subsection
105.5 to encompass more than physical activities and favorably cited a North
Carolina decision holding the word “work’ includes the mental effort to
overcome obstacles... We conclude this interpretation of “work’ goes too far.

We find the meaning of the term “work” within Section 105 to be more
limited.... Qualifying activities are those that are authorized by the permit
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and occur at the identified location, i.e., physical acts that take place at the
physical site where the permit must be posted.

See Exh. 22 at 4.

98.  The New Hampshire BCRB, however, recognized the fact that the City of
Lebanon BCBA had based its interpretation and ultimate holding, at least in part, on the fact that
the Building Inspector and other City Officials had made representations to XYZ about what
qualified as “work” in the earlier stages of the River Park Project. The New Hampshire BCRB
recognized that:

Because the City previously communicated in a March 2023 letter to XYZ
that “preparation work’ was sufficient to meet the requirements of “work”
under Subsection 105.t, the BCBA held similar “preparation work” must
also suffice as “work™ in 2024. It is beyond our jurisdiction to opine on
whether there are equitable claims against the City of Lebanon for
representations to XYZ. Here, our authority is limited to reviewing the
interpretation of the text of the Code by the BCBA. And it is beyond our
authority to waive or grant variances to requirements of the code.
Accordingly, we do [not] review whether the BCBA or another body may
appropriately find the City is estopped from invalidating the permit because
of representations made by city officials concerning the types of conduct that
would qualify as work under Subsection 105.5.

See Exh. 22 at 5.

99.  Asthe New Hampshire BCRB decision demonstrates, this is not a case where
XYZ could have simply looked up Section 105 of the New Hampshire Building Code and
determined that the Building Inspector had given XYZ an improper reading of that Code section
in his March 24, 2023 letter. Here, as already established, neither the New Hampshire Building
Code, nor the International Building Code defines what “work” or the “commencement” or
“suspension,” or “abandonment” of “work” is. No local ordinance provision provides any

greater clarity. And the only recorded judicial decision interpreting Section 105.5’s definition of
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“work” found that a local permit had not expired simply because there had not been on-site
work. See Morris Communications Corp. v. City of Bessemer Zoning Board of Adjustment, 365
N.C. 152, 157 (2011).

100. Inthe Morris Communications case, the North Carolina Supreme Court held that
the fact that the zoning administrator did not observe construction-like activities on the site was
not dispositive, because the term “work” had a broader meaning than mere visible evidence of
on-site construction. The City of Lebanon’s BCBA seized on this, observing:

“[a]lthough out-of-state rulings have no precedential value over us, the Board references the
highly informative ruling from the North Carolina Supreme Court in Morris Communs. Corp v
City of Bessemer... ruling in favor of the landowner who argued that “work” encompasses the
border range of activities necessary [to complete a project]... and Webster’s Dictionary defines
‘work’ to include “sustained physical or mental effort to overcome obstacles and achieve an
objective or result...” Applying this definition to the Bessemer City ordinance, the term “work”
has a broader meaning than mere visible evidence of construction.”

101. Here, XYZ has never demonstrated, either by any overt act, or by any failure to
act, any intention whatsoever to stop or abandon or suspend “work” on the River Park project for
180 days. To the contrary, XYZ has, at all times, continuously, diligently, and in good faith
pursued completion of the “work” authorized by the Building Permit.

102. XYZ completed two Code Compliance reports and has made all necessary
updates and adjustments to its building plans to bring those plans into full compliance with the
updated IBC and submitted those changes to the City of Lebanon. XYZ’s building plans are
fully up to date with the latest code requirements, and its development of River Park should be
allowed to continue under the existing Building Permit.

COUNT I
MUNICIPAL ESTOPPEL

103. Plaintiff restates and incorporate herein by reference all of the preceding
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paragraphs as if fully set forth herein.

104. Municipal corporations, like natural persons, are subject to estoppel. Concord v.
Tompkins, 124 N.H. 463, 469 (1984).

105. Here, the City of Lebanon Building Inspector, Calvin Hunnewell, made an
affirmative written representation in his March 24, 2023 letter to XYZ that “... we agree that you
have justified that the preparation work you have been preparing with your construction partners
constitutes commencement of work at 1 River Park Drive in accordance with City of Lebanon
Building Permit #2016-00293.”

106. The Building Inspector was acting within the scope of his authority in making this
determination, as it was his duty to both interpret and enforce the NH Building Code in the City
of Lebanon.

107. The Building Inspector’s representation was made, in writing, in a March 24,
2023 letter to XYZ.

108. Not only was XYZ ignorant of the truth of the matter — XYZ had absolutely no
way of knowing or of possibly discovering that “preparatory work” did not actually constitute
work under Section 105.5 of the Building Code. “Work” is not defined anywhere in the Building
Code, or anywhere else in the City of Lebanon’s ordinances — and the only recorded legal case in
the county interpreting Section 105.5 interpreted “work” the way that both XYZ and the City of
Lebanon BCBA did — to include offsite preparatory work.

109. The Building Inspector made this representation to XYZ with the intent that XYZ
would rely on his ruling that the Building Permit was still valid. The Building Inspector’s March
24, 2023 letter to XYZ makes that abundantly clear.

110.  Given the interpretation of “work” that the Building Inspector made in his March
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24, 2023 letter to XYZ, XYZ acted reasonably in subsequently relying on that interpretation later
in 2023 and in the beginning of 2024, in assuming that the continuing preparatory work XYZ
was engaged in - investing in professional contracts, purchasing materials, engaging with City
officials to design a workaround for the drainage pipe, and engaging in all manner of preparatory
work in anticipation of the Spring 2024 construction season — was sufficient “work” to keep the
Building Permit active.

111.  XYZ was induced by the Building Inspector’s March 24, 2023 interpretation to
rely on that interpretation, and did so, and XYZ has been financially damaged as a result of that
reliance.

112. The City of Lebanon has conceded that “there are aspects of construction projects
that are supported by offsite operations and preparation to perform.” See Exh. 18 (Finding of
Fact #9).

113. The City of Lebanon has also conceded that “there are items of work that could
occur offsite that the City would accept as work.” See id.

114. Finally, the City of Lebanon has conceded that Section 105.5 of the IBC “does not

purport to regulate the intensity or pace of work progress. See id.

WHEREFORE, XYZ Dairy, LLC respectfully requests that this Honorable
Court:
A. Schedule an Evidentiary Hearing on the Plaintiff’s Request for a Preliminary
Injunction if the Court deems it necessary prior to providing the relief
requested; and

B. Enter a temporary restraining order, and a preliminary and permanent
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injunction reinstating the Building Permit to allow XYZ to continue to timely
develop the River Park project and enter into leasing arrangements with
prospective tenants; and

C. Enter judgment against the Defendants, City of Lebanon Building Inspector
Calvin Hunnewell, and the City of Lebanon; and

D. Award XYZ their reasonable attorneys’ fees incurred in taking this action —
which should never have been required as XYZ was forced to defend a clearly
defined right; and

E. Enter such other and further relief as this Court deems just and proper under

the circumstances of this case.

Respectfully submitted,
XYZ DAIRY, LLC

By and through its attorneys,
SHEEHAN PHINNEY, P.A.

Date: September 13, 2024 /s/ Robert H. Miller
Robert H. Miller, Esquire
1000 Elm Street, 17" Floor
Manchester, New Hampshire 03105-3701
Telephone: 603.627.8145
Email: rmiller@sheehan.com
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Bui ding Permit
Lebanon, NH 03766 Rate of Issue
603-448-1524 12/31/2019

Owner: XYZ DAIRY LLC
Applicant; XYZ DAIRY LLC

Lecation of Work: 173 N MAIN ST/WEST LEBANON
(No. and Street} {Unit ar Bullding})

Description of Work: New mixed use commercial building within LOT #1 of the River Park subdivision

ZONING DATA: District: R3 - R3 Map\Lot: 44-3
CONTRACTOR: CONSIGLI CONSTRUCTION

THIS PERMIT IS BEING ISSUED WITH THE FOLLOWING CONDITIONS:
SEE ATTACHED CONDITIONS LiIST

WORHK SHALL NOT PROCEED UNTIL THE CITY INSPECTORS HAVE APPROVED THE FOLLOWING STAGES OF

CONSTRUCTION:

1. Foundation footings, forms and reinforcements. tot pins must be in place at this inspection to assure the
sethack tified, the construction will
not be approved the sole responsibllity of
the owner, DO

dral
3, Steuctural rough frame, rough bing,
4, Prior to concealing any work authorized under this permit,

5. Final Inspection for Certificate of Occupancy, to include plumbing, heating, electrical, and any other code Issue
or miscellaneous item as applicable to the project including site Improvements, PLEASE SCHEDULE THIS AT
LEAST 5 DAYS IN ADVANCE.

A building or structure shall not be used or occupled in whole or in part until a CERTIFICATE OF OCCUPANCY
has been issued. \
APPROVED PLANS MUST BE KEP AT THE JOB SITE — THIS CARD MUST BE KEPT UNTIL POSTED UNTIL FINAL
INSPECTIONS HAVE BEEN COMPLETED

Parmit Holder: XYZ DAIRY, LLC
{Taking Responsiblilty for the work]

Compan Hiation: XYZ DAIRY, LLC Joh Site Phone Number;

Constr Cost: Permit Fee: $90,462.00 : $0,00

rmit Card Shall be Posted and Visible Fro

Date
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draln to a storm draln which is not subject to surchar

d loca
(+) 1 lelo
n addi

not subject the foundation drainage systems to a sur

B2. The code requires accessible roules within the site be provided from public transportation stops;
accessible parking; aceessible passenger loading zones; and publis strects or sidewalks to the accessible
bullding entrance served. Request accessible routes be identificd on the site plans with sufficient detail to

demonstrate compliance standards, 2009 IBC Sec 1104.1
B3. Accessible parking spaces are required to be localed on the shortest accossible route of travel from the
adjacent access aisle to the entrance, Buildings with multiple accessible entrances with
tking, requires accessible parking to be dispersed and {ocated nenr the accessible
entrances. The submitied disbursement of aceessible parking; however, they are
not lacated on
cxeessive Lot 2. Request
being
docu

Street, West Lebanon, MH. . According to the submitted documents the building is 3 slory with a full
basement approximately 45 feet in height with a lotal building area of approximately 62,1835 squarc
fect, The aggregate basement arca is approximately 14,180 square feot, first floor area is approximately
14,084 square feet, sceond flonr réa is approximately 15,769 square fect, third floor area is approximately
15,499 square feet and the penthousc a 2,653 square feet,
review will be considered as a non-sepurated mixed-use building of Storage Group S-1

Moderate-hazard Occupancy, Mercantile Group M, Assembly Group A-2 and Business Group B,
B6, The submitied plans and documents indicate thet a sprinkler system is installed throuphout the
building in accordance with NFEA 13. The building Is indicated io have a fire protective signaling system
in accordance with NEPA 72, The type of construction indicated for the building
B7. Project manual section 014320 Part in part that the festing agency
submission of reports to the following: Owner, Archileol, Structural Bngincer, General
Inspectional Services, Submission of reports requiired to be distributed as part of the Statement

submission to the Building Official. 2009 TRC Sections 1704.1.2 & 1705

Statement of Strustural Special luspections dated 12/18/15 does not indicate the
independent testing agency. Request the approved agency and or ing the inspections be
identified, in place of the independent testing agency {TBD), as part

indica  the ba ires '

Requ  plans ropr 1 021
B ing A025 g ot indi t ' I m
2 pxit i roof sp Request 3 ropriate required number of exits. 2009 1BC Seotion

1021
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B1l. Clarify support of shafls and bottom enclosure. Shafls are requited to be supported by fire rating
consistent with shafl rating,

B12. Dyawing A021 indicates the basement requires one exit. The cade requires & minimum 2 cxits for
the basenieut space. Request plans indicate appropriate required number of exits. 2009 IBC Sections
1015.1 & 1021

B13, wing es f afc mber of tequived (s Tho uires d
minim 2 exi ro p R plans indicate ap  pr ngm its, 2009
IBC Scction 1021

B14. Request additional details be provided for shaft continuity and top and bottom enelosure. 2009 IBC
Scction 708

B15. Drawings A101 indicate the two hour exit stairways exiting thiough corridor 111 and lobby 104 on
tiie main level,  The drawings do not clearly indicate the five rating of corridor 111 the exit

5 ay. The red  exil passa be pr wi  wesa n thee

¢ The cod the ireareaof el of che bos d nthe abelow
by construction conforming to the fire-resistance rating for ( osure, Requ on
provided defniling the design intent for exit conlinui y, ferm discharge. ect

1020 {hrough 1023

B16. The life safety drawings indicate fire rated asscmblies for some walls, detail drawings do not specify
i aled as ies i tl fe d =1 ns ¢

B Prior tall a d g at n

wall assembly and floor assembly apptoval of the systems is required. 2009 IBC Scel ion 714.4

Bl Fire alarm

means of egress  required

¥2. Per City o shall be
installed in the vicinity of all propane fucled henting appliances

F3. Perthe 2015 Rdition of the Intermational Fire Code, Appendix J, a building information siga shall be
installed on a wall surface at the interior of the main entrance to the building,

D th r all be

T ic p 016

d fo s 1d be

igned  h inimum gi f1 sl F
Per L wonPire i des  Repu the
auiomatio fire sprinkler systern shall be a four (4) incl downturned

h the
Y 72- tem for  build  shall
d ga Them rhox lbe

ted adjacentto  mainentrance  1ebui ng
Perthe 20151 national Fire ¢ Secti S0

Krnox box shall be focated adjacent to the master box il
terkeys  1e at le {or Ki
Perthe 3 Fire on e rihe
Ll ¢ fire exti shall hay  mind all so that they are
12 n 75 feet Anarchi tore neershall determine the proper locations of the fire
inguishers. .

Per the 2015 Inteenational Fire Code, Section 3313.1, at least one standpipe shall be installed in o stair
tower during the construction phase. This standpipe is allowed to be dry with & lemporary fire department
conneetion.
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F10. sbove und p  gasl fl  ither puinted yellow or have identification

sticke  bhelsp anet a eodto )} 1 identification by emergency responders,

F11. Prior to the start of construction, the general contractor shall meet with the Lebanon Fire Depattment
to discuss the requitements of the 2015 Internationai Fire Code, Clapter 33, Fire Safety Duting
Canstruction and Demolition,

. The g 4nos ug cons  lonp A oved smoking

tions s d d with tra appy FMO cop les shall be

ided. :

Per the 2015 International Fire Code, Section 3304,2.3, where rubbish containers with a capacity of

gre 1 40 gallons i the buitding during construction, they shall be of
not  w lble mater 1 lid,
F14. An alarm user permit for the building shall be completed and all fees paid to the City of Lehanon
Dispa  C prior fo acce  ncet of any fire
¥i5, mi mof twa (2)  eky’ shatl be pr ion of the master hox to the,

munieipal fire alarm syster

F16, Prior to issuing any type of certificate of acoupangy, all means of cgress shall be installed and
unohstructed and alt five protection systems shall be in a normal operating

¥17. Sheet A101, Corridor 111 and Blevator Lobby 101 shows a one-hour fire resistance raled

assembly, Per the 2016 Bdition of NFPA 101:7.2.6.3 Stair Discharge, An exil passageway that serves as 4
dischmge from a staiv enclosure shafl have not fess than the same fite resistance rating and opening
profective fire protection rating as those requiresd for the stair enclosure. In Blevator Lobby 101, therc is
seotion of wall Toilet that is shared wills the 1alby that does not have any

FI8. Perthe

with a

the enclosure travel,

following requircments:(1) The emergency exit of NIFPA 170,
Standard for Fite Safety and Emergency The emergency exit symbol applied on the doot shall

he a minimum of 4 in, (100 mm) in height and shall be applied on the door, centered hotizontally, with {he
of the symbol not higher than 18 in. (455 mm) above the finished floor.

Sheet A101 shows the symbol for a 2-hour rated enclosure around the shalls for supply and return
risers however the wall type listed is for & 1-hour assembly (1A3} or a non-rated assembly (AS) as shown
an Sheet A005. This condition exists on all floors, if wall partition type A5 is a rated pattition, please
revisc and resubmit.

togo rthesc of  ect

Needi rovi d on the s e onof  pad i it s ated
location the v eral to in
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City oF LEBANON ~ PLANNING & DEVELOPMENT

February 1, 2024

Sent Via Cedified Mail, copy via E-Mail {chel@Ilymeproparties.com)

Chet Clem

XYZ Dairy, LLC / Lyme Praperties

57 Main Slreet TIXTR
Wesi Lebanon, NH 03784

Re:  Expiration of 1 River Park Drive Building Permit #2016-00293

Dear Mr. Clem,

Please be advised that Building Permit #2016-00293, ariginally issued on December 31, 2019,
has expired and is no longer vaiid. Section 105.5 (“Expiration”) of the applicable 2009 International
Building Code ("IBC"), provides as follows:

105.5 Expiration. Every permit issued shall become invalid unless the work on the
site authorized by such permitis cormmenced within 180 days after its issuance, or
if the worl authorized on the site by such permit is suspended or abandoned for a
period of 180 days after the time the work is commenced. The bullding official is
authorized to grant, in writing, one or more extensions of time, for pariods not more
than 180 days each. The extension shall be requested in writing and justifiabla
cause demonstrated. (emphasis added)

It is my determination that the work on the site authorized by Building Permit #2016-00293 has
been suspended or abandoned for a period of grealer than 180 days. Consequently, Building
Permit #2016-00293 has expired and s invalid.

Permit History & Commencement of Work

By way of background, a buitding permit application for 1 River Fark Drive (formerly 100 River
Parl Drlve) was originally fited on July 28, 2016. The building permit was issuad oh Decamber
31, 2019, as Building Permit #2016-00293, In response to a written request from Lyme Properties
dated December 9, 2021, a 180-day extension of Building Permil #2016-00293 was appraved by
mermo from the Building Inspector daled January 18, 2022. The approval memo acknowledged
that the COVID-19 pandemic represented adequate justification for granting an extension until
July 17, 2022. The meine also acknowledged that, in effect, the Building Inspectar was granting
mulliple retroactive extensions since no work at the site had commenced within the nearly two (2)
years belween the issuance of the permit and the December 9, 2021 request for an extension.

In response {o a written request dated May 3, 2022, from Lyme Properties, a second 180-day
extension of Building Permit #2016-00293 was approved by letter from the Building Inspector
dated May 27, 2022. At that time, the Building Inspector again found that the COVID-19 pandemic
represented adequate justification to grant your request and, therefore, an extension of the
Building Permit was granted until January 13, 2023. In the May 27, 2022 letier, yous wera advised
thal. due ta changes in the State Building Code since the original building permit appiication, “in
the eventi the applicant is required or elects (o request an additional extension ar extersions of

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
TEL: 603-448-1457 FAX: 603-442-6141 LEBANONNH.GOV
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time beyond the State's formal adoption of the 2018 edition of the IBC as the State Building Code,
this office may not be able to fustify granting additional extensions and will require the applicant
lo submit revised and updated plans and spedifications for the davelopment to demonstrate
sompllance with the 2018 edition of the IBC and other applicable local regulations in place at the
time of such request befora the Cily will grant additional extensions of time.”

On December 9, 2022, | recelvad a copy of your letter to Deputy City Manager David Braoks
stating that "XYZ Dairy, LLC commenced construction on 1 River Park Drive in accordance with
Cily of Lebanon Building Permit #2016-00293." The only information provided in your letter
relative to the commencement of work was that "[ijnitial excavation within the building footprint
began on Tuesday, November 28, 2022." In response, by letter datad February 15, 2023, the
Building Inspector requested additional information needed to determine that work had
cominenced for purposes of demonstrating compliance with Section 105.5 of the 2009 IBC
{which, as cited above, provides that a permit "shaill become invatid unless the work on the site
authorized by such permit is commenced within 180 days after its issuancel.]")

in a letter from Lyme Properties daled March 7, 2023, some of the requesled additional
information was provided. Following receipt of your March 7, 2023 letter, the Building inspector
determined, as set forth in a letter dated March 24, 2023, that werk pursuant to building permit
#2016-00293 had commenced as of Navember 29, 2022, In the March 24" Jelter, XYZ/Lyme was
also advised that it would need to complete certain additional steps in order ta maintain activation
of the building permit and avoid & determination that work was suspended or abandoned for a
period of 180 days following the Navember 28, 2022 commencement of work.

On April 10, 2023, you e-mailed a response to tha March 24, 2023 lstter, and on Aptit 25, 2023,
you filed an application to the Building Code Board of Appeals appealing "the Building inspector's
ultra vires request for information related to building permit #2016-00293." On July 11, 2023, the
Building Code Board of Appeals dismissed the appeal for tack of subject matler jurisdiction,
finding that no decision had been made in lhe March 24, 2023 |elter.

Following the dismlissal of your appeal, you wrote in a Jelter dated August 3, 2023, that "{tlhe only
thing that remains (o allow work to continue on the excavation for 1 River Park is the connaction
of tha existing line to the tempaorary line on Lot 1." By e-mail sent on the same date, Deputy City
Manager David Brooks explained thal your guestions regarding the Route 10 stormwater
connection issue should be addressed to the Department of Pyblic Works and not to the Building
Inspector. By e-mail sent to My, Broaks on August 4, 2023, you reiterated your position that your
proposed Routa 10 stormwater connection "temporary solution is within the City's jurisdiction to
approve the temporaty re-routing under the building permit”.

Finally, by letler dated January 5, 2024, you told me that "XYZ Dairy, LLC is actively and diligently
pursuing the consltruction of 1 River Park,” and in suppart thereof you stated that "Engleberth
Construction as our Construction Manager, and along with Elicus Manfredi Architects and the resl
of the project team are working toward the Spring, 2024 construction season.”

Suspension or Abandonment of Work

In your letter dated December 8, 2022, you wrate that, “we have encountered a conllict with
existing Cily of Lebanon infrastructure thal has suspended construction untit a solution can ba
reached.” Since lhat time, you have repeatedly stated that work at 1 River Park Drive has been
suspended, Such stalements include the following:
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s Per your March 7, 2023 feller to the Building Inspector: "Once the pipe was located work
ceased to avoid potentially damaging the exisling, active line that was inltially reported to
he clay.”

e Per the dralt July 11, 2023 Building Code Board of Appeals meeting minutes: “Work has
been suspended because of this hearing.”

» Per your August 3, 2023 letter to the Building Inspector: "Following the delermination of
the Appeal Board, we have restarted conversations with project partners that were
suspended because of your February 15, 2023 communication."

« Per your August 4, 2023 e-mall to David Braoks: “the City’s pipe is preventing work on 1
River Park from continuing”,

In your Decemher 9, 2022 letter, you did not specify the dale when work was suspended,
Assuming the work ceased on the date of your letter (i.e. on December 9, 2022), then the 180-
day deadline to re-commence work would have been June 7, 2023, |f you wish to argue that your
appeal lo the Building Code Board of Appeals tolled the 180-day period, then the 180-day period
would have resumed running as of the date that the ZBA dismissed your appeal an July 11, 2023
and expired on or about August 24, 2023. Furthermore, a full 180-day period has alse now run
belween July 11, 2023 and January 7, 2024, However, as noted above, you have stated on
mutliple occasions that worl has been suspended since at least December 9, 2022, Also, | have
observed no work occurring at, ar changes to, the site on mulliple drive-by inspections conducted
thraughout 2023, It appears there can be no dispute that work has indeed besn suspended for a
period of significantly greater than 180 days, and remains suspended as of the date of this letter.

I also note that there has been no effort to address the ilems identified in my letter of March 24,
2023, as needing to be completed prior to the resumption of conslruction activities (and which
should have been completed prior to the commencement of any construction). These include:

» Providing a cosl estimate of remalning Phase 1 infrastructure improvements for review by
the City Engineer, and providing security for such and entering into a new Performance
Bond/Securily Agreement.

s Providing a constriction schedule to the City Engineer for purposes of retaining a third-
party inspector, providing payment of estimated third parly review costs, and entering Into
a third party inspection and water & sewer extension agreeiment,
* Installing edge-of-dislurbance fencing on site to be reviewed by the City Engineer.
o Conlirming that all stale permits have been ohtained or have heen updated, as needed.
To my knowledge, none of the above have bean accomplished as of the date of this letter,
Far all of the foregoing reasons, your Building Parmit #2016-00283 is dectarsd expired and
invalid. If you desire, you may submit an application for a new building permit. As a courtesy, the

fee paid for the expired permit may be credited lowards the new application fee provided the
application is filed within six (6) months of the dafe of this letter. Please note that as part of such

application, you will be required to submil revised and updated plans and specifications for your

project to demonstrate compliance with the 2018 edition of the IBC and cother local reguiations
currently in effect,
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This is a decision of the Building [nspector, which you have the right to appeal to the Building
Code Board of Appeals. Should you wish to appeal this decision relative to the application and
interpretation of the Stale Building Cade, you have thirty (30) days from the date of this letter to

Februavy 1, 2024

file an appeal. See Chapter 36 of the Code of the City of Lebanon, Section 36-13.

Should you have any questions, please contact the City's legal counsel, Christine Johnston, al

(603) 792-7417 or by e-mail at ciohnston@dwmilaw,cony.

Sincerely,

- / / -~
{7 ‘7{[’6 Lo O A J"/

Calvin Hurinewell, Building Inspector

Attachments

-

* 4 ® & & & & © B 6 2 6 & @

Builiding Permit #2016-00293 {marked “expired” as of the date of this nolice)
Letler from Lyme Properties dated December 9, 2021

Memo from the Bullding Inspector dated January 18, 2022

Letter from Lyme Properties dated May 3, 2022

E-mail from the Planning & Development Director sent May 27, 2022

Letter from the Building inspector dated May 27, 2022

Letter from Lyme Properties dated December 8, 2022 (withaut attachments)
Letter from the Building Inspector dated Fabruary 15, 2023

Letter from Lyme Properties dated March 7, 2023

Letter from the Building Inspector dated March 24, 2023

E-mail from Chet Clem sent April 10, 2023

Appeal of Administrative Decision by Lyme Properties dated April 25, 2023
Draft 7/11/23 Building Code Board of Appeals Meeting Minutes

Letter from Lyme Properties daled August 3, 2023

E-mail from Chet Clem sent August 4, 2023

Letter from Lyme Properlies dated January 5, 2024

Shaun Mullholland, City Manager

David Brooks, Deputy City Manager

Nathan Reichert, Planning & Development Direclor
Tim Gorwin, Deputy Planning & Devalopment Director
Chrisline Johnston, Esq., Drummond Woodsum

File
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-
\S{ River Park
West Lebanon, NH
Mareh-5-2024
revised March 27, 2024
Building Code Board of Appeals
City of Lebanon
51 N Park Street
Lebanon, NH 03766

Appeal of Administrative Decision: Lebanon Building Inspector’s February 1, 2024
determination that Building Permit #2016-00293 has expired and is invalid

Members of the Lebanon Building Code Board of Appeals,

In follow-up to our February 29, 2024 appeal of the Lebanon Building Inspector’s February 1, 2024
decision that Building Permit #2016-00293 for the building at 1 River Park Drive “has expired and is
no longer valid,” we submit the following in support of our position that the Building Permit should
remain in full force and effect and that the Building Inspector's decision is erroneous.

It should be noted that XYZ Dairy, LLC and Lyme Properties 2, LLC have received no substantive
communication from the Lebanon Building Inspector— or any member of the Lebanon Planning and
Development Department- regarding this Permit since the conclusion of the BCBA2023-01 Appeal
on this same permit on July 11, 2023 other than the cursory communications referenced herein.

1. On January 5, 2024 Lyme Properties sent a memo to City of Lebanon Building Inspector
Calvin Hunnewell regarding Lebanon Building Permit #2016-00293 (the “Permit”), stating:
“XYZ Dairy, LLC is actively and diligently pursuing the construction of 1 River Park per City
of Lebanon Building Permit #2016-00293 that was affirmed as “active” by the Lebanon
Building Code Board of Appeals on July 11, 2023."

The memo states that Engelberth Construction has been named the Construction Manager
and Elkus-Manfredi Architects continue to provide construction management services, in
addition to the other consultants on the project team.

2. Asitrelates to the 180 Days in IBC 105.5, 180 days from the July 11, 2023 determination by
the BCBA was Sunday, January 7, 2024. Lyme submitted the communication to Mr.
Hunnewell ahead of the 180 day deadline, in so much as there was a requirement to do so.

3. Other than a cursory acknowledgement of receipt of the January 5 memo: “Thanks for your
letter. We will get back with you next week.” by Mr. Hunnewell on January 12, 2024, no
additional communication was received by XYZ or Lyme until February 1, 2024.

4. Inthe February 1, 2024 memo received via email and certified mail Mr. Hunnwell declared
the Permit expired and invalid:
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Wesl i ebanon, NH

It is my determination that the work on the site authorized by Building Permit #2016-00293 has
been suspended or abandoned for a period of greater than 180 days. Consequently, Building
Permit #2016-00293 has expired and is invalid.

Figure 1: Excerpt of determination in February 1, 2024 memo from City of Lebanon Building Inspector

A. 180 Days and Expiration under Section 105.5 of International Building Code

5. The Building Inspector’s determination that the Permit is expired is in conflict with the
actions and intent of XYZ Dairy, LLC (XYZ) and Lyme Properties 2, LLC (Lyme), and is based
upon incomplete information and an erroneous determination by the Building Inspector
that work had been suspended or abandoned for a period of greater than 180 days.

6. The City's 2/1/2024 memo states “Section 105.5 ("Expiration") of the applicable 2009
International Building Code ("IBC"), provides as follows:"

105.5 Expiration. Every permit issued shall become invalid unless the work on the
site authorized by such permit is commenced within 180 days after its issuance, or
if the work authorized on the site by such permit is suspended or abandoned for a
period of 180 days after the fime the work is commenced. The building official is
authorized to grant, in writing, one or more extensions of time, for periods not more
than 180 days each. The extension shall be requested in writing and justifiable
cause demonstrated. (emphasis added) .

Figure 2: Section 105.5 of the 2009 International Building Code as included [and emphasis added] in the City's February 1, 2024
memo

At no point since the commencement of work on Building Permit #2016-00293 on
November 29, 2022 has work on the project been suspended or abandoned for a period of
180 days.

During XYZ's February — July, 2023 effort to defend the Permit against ultra vires conditions
and the threat of revocation by the same Building Inspector under the same Section 105.5
of the IBC, Attorney Hastings for Lyme and XYZ provided a Statement of Facts and Law to
the Planning Department and Building Code Board of Appeals on June 1, 2023" that laid
out the interpretation of the 180 day period, and references relevant case law that
substantiates what constitutes abandonment. That analysis of relevant case law has been

! Note: Attorney Hastings Statement of Facts and Law was submitted to the Lebanon Planning Department on June
1, 2023 in advance of the first BCBA hearing. The Planning Staff XYZ's legal document from inclusion in the
BCBA2023-01 Staff Memorandum and package of information that was posted the day on June 2, 2023.
That Staff Memo was delivered to the Building Code Board of Appeals and to the Appellant, and was posted
publicly to the City’s website, in advance of the June 5, 2023 hearing.

CR049

Page 162 of 371



River Park

West {ebanon, NH

updated in Attorney Hastings’ March 27, 2024 Statement of Facts and Law for BCBA2024-
01:

19.  This is consistent with New Hampshire case law involving the relinquishment or
abandonment of permit for the use of real property. In those cases, there must be both an intention
to abandon or relinquish the permit and an overt failure to act which carries the implication the
holder of the permit neither claims nor retains any interest in the permit. See Lawlor v. Town of
Salem, 116 N.H. 61, 62 (1976); Pike Industries v. Woodward, 160 N.H. 257, 261 (2010).

20.  Similarly, in cases involving a developer’s vested right to complete a project, New
Hampshire courts “tend to construe the vesting of rights liberally.” AWL Power, Inc. v. City of
Rochester, 148 N.H. 603, 606 (2002).

Figure 3: Statement of Facts and Law, BCBA2024-01, March 27, 2024. Attorney Philip Hastings for XYZ Dairy

The record reflects that at no point from July 11, 2023 to January 5, 2024 did XYZ Dairy
show any “intention to abandon or relinquish the permit,” nor was there any “overt act or
failure to act” that would justify the determination that the permit has been abandoned.

Quite the contrary, XYZ was working continuously, diligently, and in good faith to re-start
and to advance the work approved under the Permit following the Staff-caused delays in
2022-2023.

An overview of XYZ's actions to this effect from July, 2023 to February, 2024 are provided
herein in Section D.

7. Any temporary suspensions of work have been due to actions beyond the control of XYZ
Dairy or Lyme Properties, and the delays from 2022-present are specifically due to the
decisions and actions of the Lebanon Planning Department.

This matches the long pattern of delays that XYZ has suffered in the course of Lyme's effort
to construct 1 River Park under building permit #2016-00293.
a. The 2016 mobilization was stopped by Municipal issues.
b. The 2018 mobilization was stopped by Municipal issues.
c. The 2020 mobilization was stopped by the NH Governor's declaration of emergency
during the Covid-19 pandemic.
d. The 2022 mobilization was stopped by Municipal issues, resulting in the Appeal
BCBA2023-1 before the Lebanon Building Code Board of Appeals.
e. The 2024 mobilization has now been put at risk by Municipal issues again, given the
Building Inspector’s determination that our permit has expired.

B. Addressing Building Inspector’s arguments of suspension and/or abandonment

8. The Building Inspector’s February 1 memo provides four (4) excerpts from Lyme Properties’
past communications regarding the status of work on Permit #2016-00293, to purportedly
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Wesl Lebanon, NH

establish that a suspension or abandonment of work has occurred. Those four excerpts are
addressed as follows:

9. Example #1 provided in Building Inspector’s February 1, 2024 memo

e Per your March 7, 2023 letter to the Building Inspector: “Once the pipe was located work
ceased to avoid potentially damaging the existing, active line that was initially reported to
be clay."

Figure 4 Item #1 on Page 3 of 4 of City of Lebanon Feb. 1, 2024 Memo

The March 7, 2023 letter from Lyme referenced here is in response to the Building
Inspector’s February 15, 2023 communication— after 68 days— in response to the December
9, 2022 communication that XYZ had commenced construction on the work under Permit
#2016-00293.

Broader context of the sentence excerpted by the Building Inspector helps inform the
reason behind the cessation of work at that time:

After repeat delays encountered during 2022, we commenced excavation of the 1 River Park
foundation in good faith and in earnest on November 29, 2022. The foundation had been staked
prior to commencement of work by Nott's Excavating using their GPS system loaded with the
approved River Park plans. Nott's began carefully excavating along the east side of the foundation
to daylight the pipe. Once the pipe was located work ceased to avoid potentially damaging the
existing, active line that was initially reported to be clay.

As my December 9, 2022 memo outlined | cannot proceed any further on the 1 River Park
excavation until the conflict is addressed, and given that it is municipal infrastructure that solution
must be coordinated with the City of Lebanon. The first meeting with City officials from the
Department of Public Works was on December 15, 2022, and David Brooks’ February 2, 2023
memo outlines potential solutions. | have subsequently been working with TF Moran, our engineer
of record, to develop potential solutions in response.

figure 5: Excerpt from March 7, 2023 memo from Lyme Properties in response to City of Lebanon Building Inspector’s February
15, 2023 communication .

There is no question that the work that commenced on November 29, 2022 ceased upon
the locating of the pipe, as it was XYZ's legal obligation to seek and obtain direction and
approval from the City of Lebanon for the handling and proposed temporary relocation of
the municipal stormwater line in question.

The March 7, 2023 memo provides two pages of “Additional information regarding efforts
to commence construction of 1 River Park” to substantiate Lyme's work in defense of the

ST TR U
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10.

River Park

West Lebanon, NH

Building Inspector’s threat, in his February 15, 2023 memo, to retroactively revoke the
Permit effective January 13, 2023.

At no point from the commencement of work on November 29, 2022 and the
communication to that effect on December 9, 2022 to the City of Lebanon would the “work
ceased” be reasonably assumed intentional or permanent.

In fact, it was XYZ/Lyme waiting two months for a response from the City of Lebanon while
continuing to advance work on the Permit, conversations with tenants for the building in
question, and potential partners at the State and Federal level in the pursuit of the River
Park plan.

As Attorney Hastings’ June 1, 2023 Statement of Facts outlines in item A.13, no substantive
response related to the Building Permit was received for 68 days following XYZ's letter
notifying the City:

13. Other than cursory acknowledgements of the Appellant's December 9 letter, the

City did not respond substantively with regard to the Building Permit until February 15, 2023 (i.e.,
68 days later), at which time the Building Inspector requested additional information “in order to
make a determination as to whether work has commenced for purposes of demonstrating
compliance with Section 105.5 of the IBC [International Building Code)] (which provides that,
‘[e]very permit issued shall become invalid unless the work on the site authorized by such permit
is commenced within 180 days after its issuance[.]”

Figure 6: Factual Background ltem A.13, “Statement of Facts and Law,” Attorney Philip Hastings for XYZ, June 1, 2023

11.

12.

13.

13 days prior to the Building Inspector’'s memo of February 15, 2023 and 55 days after
receiving the Commencement memo from XYZ on December 9, 2022, on February 2, 2023,
an email from Deputy City Manager David Brooks was received- with apologies for delay-
that provided clear direction for dealing with the pipe in question. Until that point, no
further action could be taken on the pipe by XYZ.

Additionally, the City's moratorium on excavation during winter months factored into the
timing of any potential solution, supporting XYZ's position that there was no additional
construction effort that could have been undertaken in the City's R.O.W. to end the
temporary suspension.

It should be noted that Lyme Properties had raised the issue of the municipal stormwater
line proactively and repeatedly, including its inclusion in the March 25, 2022 memo to City
Manager and in resultant conversations with then Director of Planning David Brooks and
members of the Lebanon Department of Public Works in the Summer of 2022, with no
resolution.

Upon receipt of Mr. Brooks' email on February 2, 2023, the City’s instructions were then
forwarded to TF Moran (the Engineer of record) and a Zoom meeting to discuss the
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engineering solutions was scheduled for February 17, 2023. A follow-up email that day to

TF Moran memorializes the discussion, which resulted in a Professional Service Order from
TF Moran for additional services to design and engineer an alternative permanent solution
for the off-site stormwater.

That proposed work by TF Moran was temporarily suspended by XYZ during the 2023
delays resulting in BCBA Case 2023-01

The aforementioned information provided is indicative of the work that was underway to
address the underlying and unresolved issue, and disproves the Building Inspector’s

insinuation that Lyme’s March 7, 2023 memo reflected any true suspension.

Example #2 provided in Building Inspector’s February 1, 2024 memo

o Per the draft July 11, 2023 Building Code Board of Appeals meeting minutes: “Wark has
been suspended because of this hearing."
Figure 7: item #2 on Page 3 of 4 of City  Lebanon Feb. 1, 2024 Memo

16.

17.

Lyme's testimony at the July 11, 2023 Building Code Board of Appeals— which the Building
Inspector was not present for- related to the temporary suspension of efforts due to the
ongoing discussions between the City and XYZ that resulted in the Appeal before the
BCBA.

By the time of the July 11* hearing, the Building Permit had been in limbo for 226 days due
to the threat of revocation and work had been temporarily suspended accordingly while
Lyme awaited a determination regarding the ultra vires conditions. Per Attorney Hastings'
June 1, 2023 Statement of Facts and Law submitted in the course of BCBA2023-1:

20. Without such information from the Building Inspector, continuation of the

construction work under the Building Permit is practically and economically unfeasible, as it
would entail substantial investment of resources and efforts without assurances that the Building
Permit will not be revoked.

Figure 8: Factual Background Item A.20, “Statement of Facts and Law,” Attorney Philip Hastings, June 1, 2023

18.

At no point between December 9, 2022 and July 11, 2023 did XYZ permanently suspend or
abandon Building Permit #2016-00923. Rather, work could not continue until the
disagreement with the Building Inspector’s new conditions and the subsequent Appeal had
run its course.

Upon the BCBA's determination on July 11, 2023 that the Building Permit was in-fact in

effect, XYZ worked to re-start the project after 226 days of delay, of which 77 days were
spent on the BCBA appeal.
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19. Of particular importance to the status of the Permit and the outcome of the July 11, 2023
hearing, in the June 2, 2023 Staff Memo from the Planning Department on BCBA2023-01
Planning Director Nathan Reichert the Permit “was allowed to expire by the Applicant”

e An Appeal of the Building Officials Determination was filed on
April 25" 2023.

e May 29" 2023 without the benefit of an extension request the
permit was allowed to expire by the Applicant.

PROPOSAL
The applicant is appealing the Notice of Violation Dated April 19 2023
and May 16" 2023.

Figure 9: Staff Memorandum for June 5, 2023 BCBA2023-01 hearing of the BCBA.

This erroneous statement, along with the subsequent errors that XYZ was appealing two
Notices of Violations, further jeopardized the Permit, confused the Appeal process, and put
additional false statements about XYZ/Lyme into the public record.

20. Example #3 provided in Building Inspector’s February 1, 2024 memo:

» Per your August 3, 2023 letter to the Building Inspector: “Following the determination of
the Appeal Board, we have restarted conversations with project partners that were
suspended because of your February 15, 2023 communication.”

Figure 10: Item #3 on Page 3 of 4 of City of Lebanon Feb. 1, 2024 Memo

21. Mr. Hunnewell makes reference to an August 3, 2023 memo in which XYZ, again, requested
that the Building Inspector approve the connection to the temporary stormwater bypass
line that had been previously installed by XYZ under means and methods of the 1 River Park
building permit to enable the temporary re-routing of the conflicting stormwater line.

The purpose of that memo is excerpted here:

Now that the Building Code Appeals Board confirmed on July 11, 2023 that we have commenced
construction on 1 River Park Drive, we seek your approval of the temporary relocation of the
municipal/NH DOT stormwater line that impacts our property without benefit of an easement.

Please note that this request is distinctly related to connecting to the temporary connection that has
already been designed and installed under means and methods of the 1 River Park building permit
(#2016-00293). It is independent from the final stormwater design as presently approved, and can
proceed independent from the ongoing conversations about an alternative solution as
memorialized in the February 2, 2023 communication from Deputy City Manager David Brooks. The
temporary solution is under the jurisdiction of building permit #2016-00293.

Figure 11: Excerpt from August 3, 2023 memo from Lyme requesting permission to connect temporary bypass line

CR054

FILENAME 20240301 Appeal of Bullding Inspectar 2:1.24 decision copy docx

Page 167 of 371



v r Par

Wesl tabanon, NH

22. The August 3, 2023 memo was relevant to concurrent conversations that XYZ was having
with Engelberth Construction (see Section D) as to whether any of the 2023 construction
season could be salvaged by proceeding with excavation of the 1 River Park foundation

after the 7 months of delay caused by the City of Lebanon.

XYZ's attempt to seek this approval was stymied by the City's decision to reject the request
to make the temporary connection, against the advice of XYZ's Engineer and Construction

Manager.

23. Example #4 provided in Building Inspector’s February 1, 2024 memo

Per your August 4, 2023 e-mail to David Brooks: “the City's pipe is preventing work on 1

River Park from continuing”.
Figure 12: ftem #4 on Page 3 of 4 of City of Lebanon Feb. 1, 2024 Memo

It is not clear the Inspector’s intent in including this excerpt as it references the ongoing
conversations between XYZ and the City of Lebanon to address the municipal stormwater

line interfering with 1 River Park construction.

The communication itself documents that XYZ was actively pursuing work on the Permit in
August, 2023 following the July, 2023 BCBA determination. The very same work that XYZ
had set out to accomplish on November 29, 2022, and was then seeking to restart.

Again, a review of the communication from which this single sentence is pulled provides
context that disproves the Inspector’s position that no work was underway as of August 4,

2023:
David,

The City was C¢'d on ail the communicatians regatding the AOT permit when il was extended back in 2020, and TF Maran addressod Ihis
issue with NMDEP;

Additionally, the applicant is proposing a minor plan change to the approved drawings. The change
consists of relocating the city-owned discharge of an existing 18" stormwater culvert on the property
in order to construct the foundation of 100 River Park Drive on Lot 1. The proposed change meets
all the requircments under Env Wq 1503.21 (d) under changes that can be made without applying for
an amended permit or new permit. As such, we believe these changes meet the intent of the
regulations to penmit modifications to the Approved Project.

lsasi testoa solution, buli he ary so is
the fa ary re-r t Iha building ha A Rve
n i atemporary  liao as lhe was redir cutrant foutp afier the larmer City Enginger
sit b pipe. vequin @ Curent i ling alter D.
How i preroga lhe C ipe is pr River conltinuing. As we've both
agw . Park wh rand austing hout e

} look lozward lo receiving the Cily's proposed solution for moving s pipe oul of the way $0 our work can conlinue

k you,

Figure 13: Response from Chet Clem of Lyme Properties to Deputy City Manager David Brooks on
August 4, 2023 regarding the City's rejection of XYZ's request to connect the temporary bypass line
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This communication from Lyme goes to substantiate that the ongoing delays in August,
2023 are due to XYZ/Lyme waiting on the City of Lebanon to make a determination on how
to handle the City's pipe, and that the City's position is in conflict with the project team’s
recommendations, and that the proposed solution by XYZ was in fact approved by the
NHDES in the 2020 extension of the Alteration of Terrain permit and was communicated to
the City in 2020.

Mr: Hunnewell’s February 1, 2024 letter provides summary of the same back-and-forth
communication on August 39 and 4%, 2023 between Lyme and the City, which confirms that
efforts were underway in August, 2023 to re-start and continue the work authorized by the
Permit.

24. The Deputy City Manager communicated that the temporary stormwater line was not under
the jurisdiction of the Permit and must instead be taken up with the City’s Department of
Public Works. XYZ continued to object to that determination, but proceeded as directed to
take up the issue with the DPW.

Following the dismissal of your appeal, you wrote in a letter dated August 3, 2023, that "[t]he only
thing that remains to allow work to continue on the excavation for 1 River Park is the connection
of the existing line to the temporary line on Lot 1.” By e-mail sent on the same date, Deputy City
Manager David Brooks explained that your questions regarding the Route 10 stormwater
connection issue should be addressed to the Department of Public Works and not to the Building
Inspector. By e-mail sent to Mr. Brooks on August 4, 2023, you reiterated your position that your
proposed Route 10 stormwater connection “temporary solution is within the City's jurisdiction to
approve the temporary re-routing under the building permit".

Figure 14: Excerpt from Page 2 of 4 of City of Lebanon's February 1, 2024 communication.

25. A subsequent meeting between Lyme and member of the Lebanon Department of Public
Works occurred at the River Park site on August 17, 2023 to review the temporary
stormwater connection and efforts to connect it, as well as discuss the long-term solutions
proposed by XYZ and under analysis by TF Moran.

In keeping with the City Manager Shaun Mulholland’s April 24, 2023 communication of his
new policy that all meetings between the City and Lyme be recorded, that on-site meeting
was audio recorded by the Lebanon DPW and subsequently shared with Lyme upon
request.?

2 Audio recording of August 17, 2023 site visit by Lebanon DPW is accessible online via link in Appendix F
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C. Lack of evidence and changes to the project site

26.

27.

28.

The Inspector’s February 1, 2024 memo, in his arguments that work has been abandoned,
goes on to state: “Also, | have observed no work occurring at, or changes to, the site on
multiple drive-by inspections conducted throughout 2023."

The statement “no work occurring at, or changes to, the site...throughout 2023" is factually
incorrect.

XYZ would request that any notes and/or photographic evidence to that effect made by the
Building Inspector during these “multiple” inspections be provided to substantiate that
claim.

By example to the contrary of the Building Inspector’s claim that no changes had occurred,
on both September 12, 2023 and September 26, 2023, significant changes occurred to the
River Park site, specifically including Lot 1 and the surrounding area.

The construction fence was relocated and expanded to secure the site, and was specifically
erected in a manner to provide security for the construction efforts on 1 River Park and the
remaining Phase 1 Infrastructure.

Previously, the fence had not included the Route 10 Southern Entrance area so as to allow
ongoing public access to the trails and riverfront at River Park.

The elimination of the previous public access provided was in response to the Staff's actions
and determinations during the Appeal of Administrative Decision PB2023-23-AAD
before the Planning Board that XYZ had made "“unpermitted site improvements.”

XYZ believes that the Staff's statements in writing in Staff Memo PB2023-23-AAD and as
reiterated in testimony were incorrect, and sought clarification in testimony at multiple
hearings as to the legal justification(s) of those statements.

Absent those statements being rescinded by the Staff, documents submitted to the
Planning Board and Building Code Board of Appeals and recorded statements in the public
record claimed that XYZ was in violation of City laws. That created a liability issue for XYZ,
and negated the insurance policy that XYZ and Lyme had paid for every year in order to
provide public access through the construction site to the publicly accessible trails and the
waterfront parcel owned by the Friends of River Park.

Given the loss of liability insurance, and on advice of Counsel, the “attractive nuisance” was
eliminated and the active construction site secured while XYZ/Lyme determined next steps,
and worked to re-start the work for Permit #2016-00293.

10
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D. XYZ's Actions to Actively and Diligently Pursue Permit #2016-00293 since July 11, 2023

29.

30.

31.

32.

33.

34.

Following the BCBA decision on July 11, 2023 XYZ Dairy initiated the process to re-start the
development of 1 River Park under Permit #2016-00293 that had been put in limbo for
seven (7) months by the actions of the Lebanon Planning & Development Department.

On June 1, 2023, XYZ and Engelberth Construction met via Zoom to discuss 1 River Park,
Phase 1 Infrastructure, and how to salvage the 2023 construction season. This was in follow-
up to a phonecall on May 17, 2023 between David Clem of XYZ and Chris Yandow of
Engelberth Construction.

Engelberth was engaged to perform pre-construction services with the initial task— given the
ongoing BCBA2023-01 Appeal case and the perceived hesitance of the market given past
false-starts— to provide internal estimating of the remaining work, to inform XYZ's decision
making on 1 River Park and Phase 1 Infrastructure, and to inform the request by XYZ for
Amendments to the River Park approvals that were before the Planning Board
simultaneously.

On June 21, 2023, Engelberth provides XYZ with initial pricing based upon internal analysis
and budgeting.#

June 27, 2023 Elkus Manfredi delivers the 2023 Code Review prepared by sub-contractor
Commercial Construction Consulting, Inc. (C3), updating the the 2019 Code Review C3 had
previously conducted under the direction of Elkus Manfredi for the 2020 mobilization.?

This was in response to the changes in the relevant codes related to 1 River Park that had
been adopted by the City of Lebanon since the Permit was applied for in 2016 and issued in
2019.

These code changes, and the City's concerns that they be incorporated into Permit 2016-
00293, were outlined in the Building Inspector's May 27, 2022 letter granting an extension
of the 1 River Park permit.©

At the July 11, 2023 hearing of the BCBA, the Board confirms that the Permit is active and
in effect, eliminating the confusion caused by the June 2, 2023 Staff Memo (Item 21, Figure
9) and previous communications.

July 17, 2023 XYZ met with Engelberth Construction at 57 Main Street to review the June
19, 2023 estimates, and discuss re-commencement of work in 2023 to complete foundation
before winter, the cost of incurring Winter Conditions, and the challenge of completing
changes in the Route 10 R.O.W. prior to the excavation moratorium in local ordinances that
had been invoked in 2018 to halt construction efforts at River Park.

11
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35. On July 31, 2023, David Clem of XYZ Dairy, LLC emails the 1 River Park project team (Elkus
Manfredi Architects, AHA Engineers, TF Moran, McNamara Salvia) to inform them that XYZ
has engaged Engelberth Construction as CM and requests any updated fee proposals as
necessary.P

36. On August 3, 2023 Lyme sent a memo to Building Inspector Calvin Hunnewell, and Cc-ing
members of the Lebanon Planning & Development Department and Department of Public
Words, seeking “approval of the temporary relocation of the municipal/NH DOT stormwater
line that impacts our property without benefit of an easement” under Permit #2016-00293.

Now that the Building Code Appeals Board confirmed on July 11, 2023 that we have commenced
construction on 1 River Park Drive, we seek your approval of the temporary relocation of the
municipal/NH DOT stormwater line that impacts our property without benefit of an easement.

Please note that this request is distinctly related to connecting to the temporary connection that has
already been designed and installed under means and methods of the 1 River Park building permit
(#2016-00293). It is independent from the final stormwater design as presently approved, and can
proceed independent from the ongoing conversations about an alternative solution as
memorialized in the February 2, 2023 communication from Deputy City Manager David Brooks. The
temporary solution is under the jurisdiction of building permit #2016-00293.

Figure 15: Excerpt from email from Chet Clem to Calvin Hunnewell, August 3, 2023

37. On August 3 and 4, 2023 there is the exchange between Lyme and the City of Lebanon
pertaining to XYZ's August 3™ request. Deputy City Manager David Brook's response that
the connection cannot be made on a temporary basis to enable work to re-commence on
the 1 River Park permit creates an additional hurdle for work on 1 River Park to continue in
the Summer/Fall of 2023.

Lyme's August 3, 2023 memo outlines the distinction between the temporary connection
and the final stormwater design.

The August 3, 2023 communication from Deputy City Manager David Brooks makes
reference to Mr. Brooks’ February 2, 2023 email outlining steps for XYZ's previous proposal
to turn the temporary connection into an alternative final stormwater design.

It was then, and remains now, XYZ's position that the temporary connection was permitted
to be completed under Permit 2016-00293, allowing the 1 River Park construction to
proceed and the final stormwater solution to be determined.

Mr. Brooks February 2, 2023 email was helpful in providing guidance as it relates to the
alternative final design, and was forwarded to XYZ's Civil Engineer at the time and

discussed via conference call on February 17, 2023. However, the February 15, 2023 memo
received two days prior, and the subsequent actions of the Planning & Development

12
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Department related to BCBA2023-01, delayed further action on completing the engineering
work in response to Mr. Brooks' February 2, 2023 communication.

XYZ's Civil Engineer TF Moran had previously communicated the temporary bypass line to
the NH DES on August 4, 2020 in a request for extension of the Alteration of Terrain permit
(AoT-0994).

Additionally, the applicant is proposing a minor plan change to the approved drawings. The change consists
of relocating the city-owned discharge of an existing 18” stormwater culvert on the property in order to
construct the foundation of 100 River Park Drive on Lot 1. The proposed change meets all the requirements
under Env Wq 1503.21 (d) under changes that can be made without applying for an amended permit or new
permit. As such, we believe these changes meet the intent of the regulations to permit modifications to the
Approved Project.

Figure 16: “River Park, AoT-0994, Tax Map 44 Lot 3 & 7, Tax Map 57 Lot 27, West Lebanon, NH” Letter from Jason Hill, P.E, TF
Moran on behalf of XYZ Dairy, LL.C. to Ridgely Mauck, P.E. NHDES — Water Division, August 4, 2020.

39.

40.

The extension of the AoT was approved by the NHDES in the October 30, 2020 Alteration
of Terrain permit extension (AoT-0994A). The City of Lebanon was copied on both the
August 4, 2020 communication from TF Moran and the October 30, 2020 response from
NHDES.

The temporary bypass line was installed in December, 2021 by Nott's Excavating from plans
provided by TF Moran. Nott's was mobilized on-site for punch list work on Crafts Avenue
Extension, and given the challenge of securing contractors in the Upper Valley in the Covid-
19 era, XYZ had the bypass line installed in advance of work on 1 River Park that was
anticipated for 2022.

At the suggestion of Mr. Brooks, on August 17, 2023, Chet Clem of Lyme Properties meets
with Rod Finley and Brian Vincent from the City of Lebanon Department of Public Works on-
site at River Park to discuss the temporary stormwater connection, as well as the proposed
permanent connections that TF Moran is developing.

In keeping with City Manager Shaun Mulholland's April 24, 2023 policy determination that
all meetings between City Staff and Lyme Properties be recorded, the meeting was audio
recorded.”

On August 21, 2023, in a Zoom meeting with Engelberth Construction following
confirmation that the City would not permit the connection of the temporary stormwater
line under Building Permit #2016-00293, XYZ and Engelberth determine that attempting to
re-start the work on the foundation of 1 River Park in 2023 is not feasible.

The decision is made that the 2023 Construction season has been lost due to the delay

caused by the Planning Department, and that any further progress was stymied by the
inability to temporarily bypass the Municipal Stormwater line.
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44.

45.

46.
47.

48.

49.

River Park
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XYZ engages Engelberth to re-price the entire building and infrastructure for the Spring,
2024 construction season and to develop a GMP Contract to that effect.

On September 8, 2023, Engelberth Construction and Elkus Manfredi memorialize their
communications to make the necessary changes to project documents to re-bid the project,
pending XYZ's ongoing amendments before the Lebanon Planning Board.®

On September 12, 2023, following the re-affirmation by the Planning Staff that
“unpermitted site improvements” were in violation of the River Park Site Plan, access to
River Park is closed due to the resultant liability issue the supposed violations pose to XYZ,
Lyme, and the Clems. Over the course of that week, the improvements are removed and a
temporary fence is erected

On September 26, 2023, Round Hill Fence adjusts the Construction Fencing at River Park to
secure the site in a configuration that allows for construction of 1 River Park and Phase 1
Infrastructure work, and secures the construction site from public access."

On October 1, 2023 XYZ authorizes Elkus Manfredi to release C3 to make necessary Code
updates.'

On October 6, 2023 XYZ executes the updated Elkus Manfredi Architects Contract.’

On October 11, 2023 XYZ directs Engelberth to go to the street on Phase 1 Infrastructure,
and requests that Engelberth prepare a Tenant Improvement budget for the 3™ floor space
in support of the leasing conversations.X

On October 16, 2023 XYZ submits a formal Lease Proposal and Letter of Intent to advance
ongoing discussions with a prospective Life Science tenant interested in the Third Floor
laboratory space at 1 River Park.t

On December 13, 2023 Elkus Manfredi supplies updated Code Report to XYZ and
Engelberth Construction.™

On December 18, 2023, at a regularly scheduled meeting of the West Lebanon
Revitalization CommitteeN, WLRAC member Kim Chewning and Lebanon Planning Board
member and NH State Representative Laurel Stavis asked question of the Lebanon Planning
Department regarding the status of River Park.

Deputy City Manager David Brooks states (at 18:33) "Note for the record there is still a
building permit in their hands."
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Lebanon Planning and Development Director Nathan Reichert goes on to state (at 21:09):
"“The building permit still is in place, the planning approvals are all still in place, they would
have to meet the standards laid out in those planning approvals in order to move forward.”

Of note, no communication of these questions or that there was a public conversation
about the River Park property status, was ever made to XYZ/Lyme by the City.

50. On December 29, 2023 Elkus Manfredi sends proposal for updated drawings for 1 River
Park.©

51. On January 5, 2024 Lyme submits a Memo to the Lebanon Building Inspector updating him
on XYZ's ongoing work on the 1 River Park project.”

52. On January 12, 2024 Calvin Hunnewell responds that the Staff will be back in touch the
following week.®

53. On January 17, 2024, Lyme submits a letter to the Lebanon City Council regarding the
discussion of a West Lebanon Tax Increment Finance (TIF) District and the role that River
Park can play in it, as expressed in numerous previous communications to the City of
Lebanon.®

54. On January 26, 2024, Lyme communicates to the Lebanon DPW that AHA Engineers in
seeking updated water flow data for the purpose of updating 1 River Park drawings.®

55. On January 29, 2024, David and Chet Clem have a teleconference with Elkus Manfredi to
review updated interior finishes for 1 River Park.

56. On February 1, 2024, David and Chet Clem travel to Massachusetts to meet with a potential
tenant for 1 River Park that specifically addresses a critical need in West Lebanon and the
Upper Valley.

Following that productive meeting and site tour, the mutual decision is made to advance
architectural work to determine the feasibility of this user in 1 River Park.

57. Later on February 1, 2024, the Lebanon Planning Department sends the expiration and
invalidation memo, 27 days after receiving Lyme's update as to the status of the project.

58. An updated set of Construction Documents incorporating the aforementioned work was
provided by Elkus Manfredi on February 23, 2024.Y

59. A project update was provided by Engelberth Construction on March 26, 2024 outlining the
work underway to re-bid the project and coordinate with necessary parties.¥
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E. Filing of BCBA Appeal BCBA2024-01

60. On February 29, 2024 XYZ and Lyme submitted Appeal BCBA2024-01 to the Lebanon
Planning and Development Department via email, and Cc-ing all Lebanon representatives
that were included on the Building Inspector's February 1, 2024 memo: City Manager Shaun
Mulholland, Deputy City Manager David Brooks, Planning Director Nathan Reichert, Deputy

Planning Director Tim Corwin.

61. On February 29, 2024, Planning Director Reichert responded, suggesting that the Appeal
would need to be filed in person at City Hall the following Monday:

Nathan Reichert
" RE: [EXTERNAL] BCBA Appeal - Buiiding Permit #2016-00293

i

Ty Ggayein,  Pahe (9,

Aligeeld 240 i

Mr, Clam
Unforwinataly, City Hall is ¢losed on' Friday Maorch 18t 2024, You will naed 10 file your check and appeal here at City
Hall on Motday 4 Mareh 2024 hatwnan 7:00 AM ittid 500 PM.

City Hall's regular hours are Monday - Thursday 7:00 AM - 5:00 PM.

Thank you.
Nals

Nathan Reichari

Planning and Development Ditectot
Cil Labanon New Hampshire
Mathan Holcka 4 lppanoah. qoy
603-448-152

Figure 17: Email from Nathan Reichert to Chet Clem, February 29, 2024.

62. This determination was a departure from XYZ/Lyme's previous experience in which
electronic submission of Applications was accepted practice. The calculation of the
Application Fee has been determined by the Planning Department’s Administrative staff
subsequent to submittal due to past issues with the City's records and determination of

appropriate abutters.

63. Mr. Reichert’s instruction that “You will need to file your check and appeal here at City Hall
on Monday 4 March 2024 between 7:00 AM and 5:00 PM” meant that the Appeal would

not be filed ahead of the 30-day deadline to Appeal.

Given that Mr. Reichert sought to have #BCBA2023-01 dismissed on grounds of
“timeliness," XYZ/Lyme exhausted all efforts to ensure the Application was received in a
timely fashion, as outlined in Attorney Hastings' follow-up email on March 6, 2024 when

XYZ/Lyme had received no response for 1 week:

Phone, 403
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“D\;River Park

. Philip Hastings

'-"I:'-' RE: [EXTERNAL] BOBA Apposl - Bullding Peomit 201600293
Tar #HaE
Ce: &

Nate —

 understand that XYZ Dairy LLC and Lyme Properties 2, LLC have filed an appeal to the
Building Code Board of Appeals of the decision by the Building Inspector that the above-
referenced building permit has expired. The appeal was filed electronically ta your office
on February 29, 2024, and hand delivered to the City on March 1, 2024 (along with the
filing fee). That same day, out of an abundance of caution, a copy of the appeal was sent
to the City by cerlified mail (along with a duplicate check for the filing fee). On behalf of
the BCBA, please confirm receipt of the appeal documents and that this matier will be on
the agenda at ils April 1, 2024 meeting.

Please let me know when you intend to have a staff memorandum and board packet
available fo public and if there is a deadline for ihe submission of any supplemental
materials from the applicant for inclusion in the packet.

Figure 18: Email from Attorney Hastings to Planning Director Reichert on March 6, 2024.

64. No substantive response to XYZ/Lyme's Appeal Application or Attorney Hastings'
subsequent March 6 email was ever received from the Lebanon Planning Department.

Per Attorney Hastings’ March 19, 2024 to the City's Attorney Matthew Decker: “The City
has had nearly three weeks to review the appeal. During that time, no effort has been made
by the City to reach out to XYZ to explore the possibility of finding a productive resolution.
The City has not even bothered to respond to my March 6 email asking to confirm its
receipt of the appeal documents.”

65. It was not until March 20, 2024- three (3) weeks after submission of the Appeal- that
XYZ/Lyme finally received confirmation via the BCBA's Attorney Cordell Johnston that the
Appeal had been accepted and was to be considered for inclusion on the April 1, 2024
BCBA Agenda.

A request was made that XYZ agree to have the hearing postponed until May 6, 2024,
another 4-weeks of indecision and uncertainty, which would push the BCBA hearing until
after the intended start of construction.

66. Attorney Hastings made repeat requests that the Building Inspector temporarily rescind the
February 1, 2024 decision, a practical compromise that respected the Inspector’s authority
and the Appeal process without jeopardizing the progress that XYZ/Lyme was making.
Those requests were summarily rejected by the City.

67. At the time of the advertised April 1, 2024 hearing of the BCBA, it will be 60 days since the
Building Inspector’s February 1, 2024 determination that the Permit was invalid. In those
two months, XYZ/Lyme has been unable to advance work on 1 River Park, leasing
discussions with prospective tenants have been jeopardized, and XYZ/Lyme has been put at
risk of being in violation of numerous executed contracts.

17
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D\ River Park

West {ebanon, NH

APPENDIXES:

0. Overview of Key Dates since July 11, 2023 BCBA hearing.

A 20230621 Engelberth — River Park Lot 1 construction documents cost estimate.pdf

B 20230623 Elkus Manfredi Architects (EMA) - River Park 2023 Code Review

© 20220527 Letter from the City of Lebanon - Building Permit #2016-00293 Extension

© 20230731 Email from David Clem to the River Park Design Team - 1 River Park Drive.pdf

E 20230803 Request for temporary stormwater connection

F 20230817 River Park Site Meeting Audio Recording

¢ 20230908 River Park Code Review coordination between Engelberth and EMA

H 20230829 Fence estimates and communications with Round Hill Fence

120231031 Email to EMA Authorizing them to Hire C3 for updated code report

720231003 Proposal from EMA for Construction Admin

k20231016 River Park - Phase 1 and Tenant Improvements

£ 20231016 Lease Proposal and LOI

M 20231211 River Park Lot 1 Code Report

N 20231218 Link to December 18, 2023 WLRAC meeting

© 20240117 EMA Conformed Drawings Package Contract

720240105 Memo to Lebanon Building Inspector

@ 20240201 Expiration of 1 River Park Drive Building Permit #2016-00293 Letter from Lebanon Building
Inspector

R 20240117 Request to be included in a West Lebanon Tax Increment Finance TIF District to the
Lebanon City Council

*20240126 Email from AHA Consulting Engineers to Lebanon DPW regarding hydrant flow test data

720240126 1 River Park Interior Finishes Meeting with EMA

Y20240223 1 River Park — Lot 1 Construction Documents and Specs
V20240326 River Park site and infrastructure bidding update from Engelberth

1, M 0L734

deoannn com

XvZ Ganry LLC, D

Phane: 807676 7800 = Toe AD3AYH TR0 e Epad nfoirvosoarkwes

onymae Sropditaes. 57 Main Smoet, Wast La

FILENAME 20240301 Appeal of Building Inspecior 2:1:24 decision copy docx
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Woark on 1 River Park < Permit #2016-00293
Since duly 11, 2023 Building Code Board of Appeals

June 1, 2023 - River Park meets with Engelberth Construction prior ta first
BCBA2023-01 hearing

dJune 27, 2023 - Elkus Manfredi delivers Code Review

July 11, 2023 = Building Code Board of Appeals determines Permit
#2018-00293 is Active, 224 days afler commencement

July 17, 2023 - Meeting with Engelberth Construction ta discuss how/il we
could salvage the construction seasan after 7 months of delay dealing with
Permit issue

July 31, 2023 - Re engaged Elkus Manfredi Architects, AHA Engineers TF
Maran Engineers. McNamara Salvia Engineers and requested updaled
cantracts

August 3, 2023 - Emailed City requesting permission o connect (emporary
hypass line under Means and Methods of Building Permit as had been
approved by the State of New Hampshire

August 4, 2023 - City rejects solution, requires meeting with DPW and
additional engineering work to be completed. wark that is only relevant Lo the
permanent salution that isn't required to be done until the Building is
compleled

August 17, 2023 - On-site meeting with DPW. Audio recording in keeping with
City Manager's new palicy that all communications with Lyme Properties are
Lo be recorded:

August 21, 2023 - Meeting with Engelberth Canstruction, decide it is
procedurally unlikely praject can re-commence on-time given pipe issue, and
would incur additional cost of Winter Conditions

September 12, 2023 -~ In parallel matler. Planning Staff reaffirms (hat
unpermitted site improvements” are in violalion of the River Park Site Plan
River Park/Lyme put at liability risk, closing site (o public access

September 26, 2023 - Round Hill Fence Co adjusls River Park conslruction
fence to secure the project site. and to enable Phase 1 Infrastruciure (Route
10 entrance road, Municipal Stormwater solution elc ) to be completed

Appendix 0

» Planning Slaff argued against River Park’s proposed 2023
Amendments lhal would have allowed project to proceed in a more
efficient manner

Dctober 1, 2023 - XYZ authaorizes Elkus Manfredi to do analher Code Report
far any updates to 1 River Park plans, as City had been promised

Octobar B, 2023 - XY/ executes updated E-M Archilectural Services
contract. for the lourth time

October 1B, 2023 - Lease Proposal and Lelier of Intent to prospective Life
Science tenant interested in entire Third Floor

December 13, 2023 ~ Code Repart delivered
December 29, 2023 - £ kus Manfredi sends propasal for updating drawings

January 5, 2024 - Prior to 180 days from 7/11/2023 Lyme submits update
memo (0 Lebanon Building Inspector

'"We have named Engelberth Construction as our Construction Manoger, and
alang with Elkus Manfredi Architects and the rest of the project team are
working toward the Spring, 2024 construction season.”

January 2B, 2024 - | yme and AHA Engineers cornmunicale with City of
Lebanan DPW about updated water flow data

January 29, 2024 - Teleconference wilh Elkus Mandredi (o updale and
finalize Building Interiors

February 1, 2024 - Travel (0 Massachuset(s (o meel with praspective lenant
February 1, 2024 - | ebanan Planning Department sends Expiration and
Invalidalion Mema, autlines options to appeal. and directs Lyme to direct any
questions Lo the Cily Attorney

February 29, 2024 - XY7/Lyme files Appeal

April 1, 2024 - Building Code Board of Appeals Hearing on BCBA2024-01
CRO66
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CITY OF LEBANON BUILDING CODE BOARD OF APPEALS
DOCKET #: BCBA2023-001

LYME PROPERTIES, AGENT FOR XYZ DAIRY, LLC
In Re: Appeal of Adwministrative Decision of Building Inspector

River Park
West Lebanon, New Hampshirve W

STATEMENT OF FACTS AND LAW

This Statement of Facts and Law is submiited on behalf of Lyme Properties, development
agent for XYZ Dairy, LLC (together, the “Appellant), the owner of Tax Map 44, Lot 21 at River
Park in West Lebanon, New Hampshire (the “Property”), in connection with its appeal of an
administrative decision of the Lebauon Building Inspector (the “Appeal®).

All testimony, stalements, representalions, cvidence, plans, reports, studies, exhibits and
other information submitted or to be submitted by or on behalf of the Applicant in connection with
the Application at or prior to the public hearing on the Application are incorporated by reference
hereto,

The Applicant requests that the Building Code Board of Appeals (the “Board”) approve
this Statement of I'acts and Law as the specific findings required pursuant to RSA 676:3, 1.

A, Factual Background.

1. By Building Permit dated December 31, 2019 (Permit #2016-00293; the “Building
Permit”), the Appellant was authorized to commence consfruction on a mixed used commercial
building on the Property, which is Lot 1 in the River Park Subdivision,

2. The Building Permit contained five (5) relatively standard conditions of approval,

to be satisfied at varions points during the construction process, with no expressly stated expiration
date.

3 Due to the Covid-telated public health emergency, the deadline to commence
construction under the Building Permit was extended to January 13, 2023,

4. On or before November 29, 2022, the Appellant’s contractor staked the foundation
of the proposed building on the Property in accordance with the approved site plan and began

Inifial excavation within the building footprint.

S, In the coursc of the initial excavation work, the coniractor encountered the City's
stormwatcr line from Route 10 to the ravine on the River Park site.

CR015
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Statement of Facts and Law

Page 2 MAR -1 2024

6. The City’s stormwater line apparently was originally constructed to manage
stormwater from Main Street/Route 10. According to plans provided by the City to the Appcllant,
it has additionally uccommodated stormwater runoff from at least one privale development (lhe
Falls) on the casterly side of Main Street/Route 10,

7. The depth of the pipe is in direct conflict with the foundation excavation and cannot
be abandoned in place; best construction practices is to remove the pipe and accommodate the
stormwater runoff from the public street and other properties through some other means of
stormwaler management.

8. The conflict with the pipe, associated costs, and questions regarding responsibility
of maintenance, were brought (o the City’s attention in Item #30 of the Appellant’s March 28,
2022 comprehensive memorandum “A Pramework For Public Private Partnership At River Park,”
which was submitted (o the City in an effort to address past challenges and propose a collaborative,
cost-saving path forwards.

9. A subsequent meeting between the Appellant and the City’s Department of Public
Works confirmed the assumption that the project had been over-engineered but nevertheless the
Appellant would bear full responsibility for any re-engineering and cost-saving efforts to address
the municipal stormwater line,

10.  Since the initial excavation work, the Appellant has been working diligently with
the City’s engineering and planning staff to develop a plan to properly remove and dispose of the
pipe, manage the City’s stormwater, and fairly allocate the cost of those efforts. To date, all
associated costs have been bome by the Appellant,

1. Atthe same time, the Appellant and the City have been engaged in communications
regarding the status of the Building Permit,

12, By letter dated December 9, 2022, the Appellant formally notified the City of the
commencement of construction under the Building Permit,

13, Other than cursory acknowledgements of the Appellant's December 9 letter, the
City did not respond substantively with regard (o the Building Permit until February 15,2023 (i.c.,
68 days later), at which time the Building Inspector requested additional information “in order to
make a determination as to whether work has commenced for purposes of demonslrating
compliance with Section 105.5 of the IBC [Infernational Building Cude] (which provides that,
‘[e]very permit issued shall become invalid uniess the work on the site autherized by such permit
is commenced within 180 days after its issuance[.]"™

14.  The Building Inspector’s February 15 notice went on to: (a) list nine (9) specific
“examples” of the information he required, none of which are set forth in Building Permit or

otherwise in any applicable law, rule or regulation: (b) threaten to “revoke the permit as of January
13, 2023" if such additional information was not provided; and (¢) set forth four specific actions
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Statement of Facts and Law
Page 3

that, if the Building Permit was not revoked, the Appellant would need to take “prior 1o the
resumption of construction activitics,”™ none of which are conditions of the Building Permit or
otherwise required by any applicable law, rule or regulation and two of which that fall entirely
outside of the building inspection and permit process.

1S, By letterdated March 7, 2023, the Appellant provided additionaf information to the
Building Inspector and asked him to provide the Appellant with the City’s standards and policies
with respect to the commencement of construction under a building permit and what specific
iformation is required by the IBC and other applicable law with tespect (o the same,

16,  Following subsequent discussions between the Appellant and City staff on March
16, 2023 and additional information supplied by the Appellant at the City’s request (in the torm of
invoices for project materials and cover letter dated March 24, 2023), the Building Inspector agreed
that the Appellant’s work constituted commencement of work pursuant to the Building Permit as
of November 29, 2022. At the same time, however, the Building Inspector set forth several
“additional steps”™ that need to be completed “to maintain activation of the building permit without
jeopardizing the 180-day allowance from November 29, 2023 {sic).”

17, The list of additional steps in the Building Inspector's March 24 letier was
substantially the same as the list provided in his February 15 notice, with an additional requirement
witlh respecet to the solution for the City’s drainage issue.

18, The Building Inspector’s March 24 letter contained no reference to the basis for the
requirement for “additional steps” in either the Building Permit, the IBC or any other applicable
law, rule or regulation or provide any specific deadline for the complelion of such additional steps.

19. By email dated Aprit 10, 2023, the Appellant sought a response from the Building
Inspector for clarity as to the date of the commencement of work for purposes of the Building
Permit and again for specification as to the legal basis for the Building Inspector’s request for
additional steps as condition of maintain the permit’s “activation.”

20,  Withoul such information from the Building Inspector, continualion of the
construction work under the Building Permit is practically and econemically unfeasible, as it

would entail substantial investment of resources and efforts without assurances that the Building
Permit will not be revoked.

21, Having received no response from Building Inspector, the Appellant filed thig
appeal of an administrative decision by the Building Inspector on April 25, 2023,

B. Applicable Law and Legal Findings.

22.  Building permits in Lebanon are required under the Lebanon Code of Ordinances
(the “LCOY), Chapter 36. Building Construction, §36-2.A.
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23. No part of the Chapter 36 of the 1.CO, or any other provision of the City's
ordinances, rules or repulations, set forth specific requirements governing the commencement or
continuation of work under a building permit.

24, Section 36-2.A of the L.CO incorporates by reference the requirements of the State
Building Code as defined in RSA 155-A,

25, The State Building Code adopts by reference the International Building Code of
2018 (the “IBC™). RSA 155-A:1,1V; RSA 155-A:2, L.

26,  Section 105.5 of the IBC provides in full:

“Every permit issued shall become invalid unless the work on the site authorized
by such permit is commenced within 180 days after its issuance, or if the work
authorized on the site by such permit is suspended or abandoned for a period of (80
days after the time the work is commenced. The building official is authorized to
grant, in writing, one or more extensions of time, for petiods not more than 180
days each. The extension shall be requested in wriling and justifiable cause
demonstrated.”

27, No part of the State Building Code or the [BC set forth specific requitements
govemning the commencement or continuation of work under a building permit.

28.  Inthe absence of specific provisions in the LCO, the State Building Code, the IBC,
and any other applicable law, ordinance, code, rule or regulations, the Building Inspector’s
requests for the Appellant to provide additional information or take additional steps not set forth
in the Building Permit itself in order to maintain the Building Permit in offect is arbitrary,
capricious, unreasonable and unlawful,!

29,  Having commenced construction under the Building Petmit in a timely fashion
prior to its expiration under Section 105.5 of the 1BC, and having continued construction-related
activity continuously, diligently and in good faith since that time (including working with the City
to resolve conditions in the ficld, i.e., the effect of the municipal stormwater infrasiructure on the
site, and bringing this Appeal), under Section 105.5 of the IBC, the Building Permit shall remain
in effect from the date hercof unless and until the work authorized by the Building Permit is
suspended or abandoned for a period of 180 days. Cf. Cily of Kalispell v. Schaffer, 700 P.2d 1000
(Mont. 1985).2

Y The Building Inspector’s requests effectively constitute the retroactive imposition of conditions on the issuance of
the Building Permit not authorized by applicable law,

2 [n the absence of specific fanguage in the IBC regarding what constitutes abandonment af a building permit,
abandonment reguires bolh an intention (o abanden or relinquish the permit and an overt act or fuilure ta act which
carries the implication that the holder of the permit neither elaims nor retains any fnferest in the pemmit. See Lawlor
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The Applicant reserves the right to amend, modify and supplement this Statement of Facts
and Law,

Respectfully submitted,
on behalf of XYZ Daiiy, LLC
By Cleveland, Waters and Bass, P.A,

Date: June 1, 2023 By: = M .
Yhilip MZ Hastings, Esquire
Two Capital Plaza, 5™ Floor
P.0. Box 1137
Concord, NH 03302-1137
Telephone: (603)224-7761
Emalil: hastingsp@cwbpa.com

4858-9288-2118, v, 2
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ﬁRiver Park

Wt Lebanom, N
Decamber 9, 2022

David Brooks

Deputy City Manager
City of Lebanon

51 N Park Street
Lebancn, NH 037664

Re: Commencement of 1(00) River Park Drive (Building Permit #2016-00293), conflict with City's
existing municipal stormwater line

Mr. Brooks,

This meme is to provide official natice to the City of Lebanon that XYZ Dairy, LLC commerniced
construction on 1 River Park Drive in accordance with City of Lebanon Building Permit #2016-
00293, and that we have encountered a conflict with existing City of Lebanon infrast:ucture that has
suspended construction until a solution can be reached.

Initial excavation within the building footprint bagan on Tuasday, November 29, 2022 by Nott's
Excavating who returned to the site following the delayed conclusion of the Cross Country
Connectar work that was performed in August, 2022 but not deemed substantially complete until
Oclober 25, 2022.

Lebanon Build Inspector Calvin Hunnewell's May 27, 2022 memo outlines the status of Building
Permit #2014-00293.

Excavation work on 1 River Park was stoppied upan encountering the City's stormwater lire running
from Route 10 to the ravine on the River Park property. Wark has now ceased accordingly, until
there Is a solution for this municipal utility obstructing the foundation of 1 River Park Drive, As XYZ
Dairy, LLC does nat awn ar control the pipe on our property, we cannot address it without City
approval.

| reported the uncovering of the pipe to Brian Vincent, City Engineer on November 29, 2022
following the report from Nott's. Brian and | spoke on Navember 30, 2022 and agreed that he
complete a file review to determine what, if any, information the City had available.

On December 2, 2022 | received a follow-up communication from Brian along with a PDF of a 1999
Bruno Assaciates Inc. P.C. plan showing the existing stormwater iine as part of a permit set for
"Project 98221 Maple Street.” | subsequently requested additional information about that project,
and Sheet 5-3 which was referenced in the canstruction notes as containing *off-site drain & sewer
profile” information which was provided on December 5, 2022. Brian and | are working to schedule
a field visit next week, and a conversation to follow between the City and XYZ will be required to
determine potential solutions and a path forwards.

RYZ Dairy LLC, Beveloped by Lyme Propedtics. 57 Main Street, Wast tebanan, NH Q3784
Fhone: 663 676 T80Q « Fax: 803.676 7810 » Limail info@ibverparkwesticbanun.carn
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ﬂRiver Park

West Lebanon, NI4

The line int question is shown on the existing congition plan only as an " 18" cast iron pipe.” Nott's
reports that the pipe they uncovered may in fact be clay, Either way, the depth of the pipe is in
direct conflict with the foundation excavation and thus cannot be abandoned in place, Also, given
the condition of the pipe and the additional future infrastructure that will be installed atop its
current route, we believe that the best practice is to retave the deteriorating pipe so as to avoid
future sink-holes, ete. That excavation work and disposal represents another additional
development cost to XYZ Dairy, LLC to address a muriitipal issue.

The issues and costs associated with this pipe were outlined in Item #30 of the March 25, 2022 "A
Framework For Public-Private Partnership” prepared by Lyme Properties for City Manager Shaun
Mulholiand.

Sincerely,
Chet Clem
Lyma Properties

57 Main Street
West Lebanon, NH 03784

Cr:

Brian Vincent, City of Lebanon
Calvin Hunnewell, City of Lebanon
David Clerm, XYZ Dairy, LL.C

XYZ Dalry LLT. Davelopred by Lyma Propertes, 37 Main Streel, West Lehanon, N 03784
Phene: 603-676-7800 » Fax: 433-6746-7810 = Email info@dverparkwestiehanon com

§ R Berwman b
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From:
Subjacst:

Dater
To:

Ce!

David Brooks David Brooks@labanonnh.goy

HE: [EXTERNAL] Commencemenl of 1{00} River Park Drive {Building Pornit #2016-00293), conflict vith Clty's exisling

municlpa! siormwaler linp

February 2, 2023 at 12:22 PM

Chot Clam chet®lymeproparties.com, David Clem dclem@lymepropetias.com, Angels MeGanng
amecanna@lymepropedies.com

Brign Vincent brian.vincen@lebanenni.gov, Calvin Hunnewel: Calvin.Hunneweli@lebanonnh.gov, Nathan Reichert
Nathan.Reieheri@lebanonnh.gov, Tim Corwin Tim.Corwin@Ilobanonnh.gov, Nik Conlas Nik.Coates@lebanorinh.goy, Jay Cairell
day.Cairali@lebancnab.gav, ftod Findey rod,fnley@(ebanonnh.gov

Chet
My apologies for the delay in responding to your letter of December 9, 2022,

I am aware that City Engineers Brian Vincent and Rod Finley met you at the site on
December 15th to review the current situation with the existing storm drain pipe. It
d that the ing drain p s in conflict with the proposed building
ons discu an Decem  15th included: 1) relocating the existing
line, at least temporarily, or 2) delaying building construction until after the lHoute 10
intargection work is completed, which, as approved, will include instaliation: of new
drainage improvements thereby making the existing drainage pipe obsolets.

As an alternative, | understand that you discussed with the City Engineers on
December 15th relocating the drainage pipe along the southerly side of Lots 1 and
2 to reach the ravine. You previously provided the City with a copy of an August 4,
2020 cover lstter request from TF Moran to NHDES for a “proposed amandment
extension to AoT-0994", which referenced the change of relocating the city-owned
discharge of an existing 18" stormwater culvert on the property in order to construct
the foundation of 100 River Park Drive on Lot 1. | believe TF Moran prepared a
layout of the changed location, but | don't know if any revised drainage calculations
were prepared or provided to NHDES. The subsequent AoT permit amendment
(AoT-0994A) issued by NHDES on October 30, 2020 does not appear to explicitly
reference or approve the proposed relocation, but does reference the recent
request of August 4th, and is presumed to include and incorporate the changed
drain pipe alignment, which in any event has been installed, but is not yet
connected to the catch basin in Route 10.

The City has no issues with the use of the alternative drainage pipe alignment on a
temporary basis, or perhaps even on a permanent basis, as long as the alternative
ES. The di c py
any infor at 't
need documentation that the alternative
alied to handle only the existing

ly handl ex o
as-built el
no conf he ry

and sewer mains extending from Crafts Avenue Extension into the commercial
portion of the site. (The sketch plan prepared by TF Moran, which was presumably
included with the 8/4/20 request to NHDES, appears to depict potential conflicts
with water and/or sewer mains in the sou  ast rof 2, butan

Arveblimbem Aamrtdd bmirm lnanss sooma v imal Tox $la A b i~m ~F A
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country water and sewer mains). Finally, the City would require a conveyance of the
alternative drainage pipe and an easement for access, maintenance, repair,
replacement, ete. Such easements normally extend 15 feet an each side of the
venterline of the pipe, and depending on the final installed location, could include
parts of Lot 24, which has since been conveyed to Lauren Cummings. An as-built
plan of the installed pipe would confirm whether Mr. Cummings needs to grant an
easement for the alternative drainage pipe.

With the above information, the City would then be prepared to Issue an excavation
permit (if necessary and upon application) for work within the City’s right-of-way to
disconnect the existing drainage pipe from the Route 10 catch basin and to connect
the new drainage pipe. Following disconnection of the existing pipe from the catch
basin, the remainder of the existing drainage pipe may be abandoned and removed
to allow for construction of the building on Lot 1.

With respect to the commencement of the construction on Lot 1, | understand that
lhe Planning Department will be reaching out separately to request additional
information that could support a determination on that issue.

David
David B, Brooks

Deputy Cily Manager — Adminisirative Services
City at Lebanon

(603)-448-4220 (Offica)

(603) 442-6134 (Direct)

Davld.Brooks @Lebanonhi .gov

From: David Brooks

Sent: Monday, December 12, 2022 2:57 PM

To: Chet Clem <chet@lymeproperties.com>

Cc: Brian Vincent <brian.vincent@lebanonnh.govs; Calvin Hunnewell
<Calvin.Hunnewell@lebancnnh.gov>; David Clem <dclem@Ilymepropetlies.coms;
Angela McCanna <amccanna@lymeproperties.com>

Subject: BRE: [EXTERNAL} Commencement of 1{00) River Park Drive (Building Permit
#2016-00293), conflict with Cily's existing municipal stormwater line

Chet

I'm acknowledging receipt of your letter from last week, | will follow up with Brian on
the latest inspections and discussions.

David

Maviid T Denalen
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Deputy City Man - Adminlstrative Services
City of Lebanon

4

6

Calvin Hunneweli
David m @lyme ;
Angela McCanna
ect: TER Commencement of 1(00) River Park Drive
6-00 ), co existing municipal

[EXTERNAL EMAIL] DO NOT GLICK links or atachments unfess you recognize the
sender and know the content is safe.

Mr. Brooks et al,

efi the ached mo g the status of 1 River Park Drive construction
co ictw munic  Inf re.

Chet Clam
nt

Lyme Properties
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Docu&ign Envalope 1D; 08629025-157C-4934-A330-CADCEEPCCERT

City oF LEBANON ~ PLANNING & DEVELOPMENT

February 156, 2023

Sent Via E-Mail {chei@lymeproperties.com)
Chet Clem

Lyme Properties

57 Main Street

Waest Lebanon, NH 03764

Dear Mr. Clem,

'm following up from my letter dated May 27, 2022, regarding your reguesl for an extehsion of
Ruilding Permit #2016-00293 issued for 1 River Park Drive (formerly 100 River Park Drive),
originally issued on December 31, 2019. As noted in my leller, this office found that the COVID-
19 pandemic represented adequate justification fo grant your request and, tharefore, | approved
an extension of the Building Permit untit January 13, 2023,

On December 9, 2022, | received a copy of your letter to Deputy City Manager David Brooks
praviding "official notice to the City of Lebanon that XYZ Dairy, LLC commenced construction on
1 River Park Drive in accordance with City of Lebanon Bullding Permit #2016-00293."

Please be advised that | will need additional information in order to make a determination as to
whether work has commenced for purposes of demonstrating compiiance with Section 105.5 of
the {BC {which provides thatl, “[ejvery permit issued shall become invalid unless the work on the
site authorized by such permit is commenced within 180 days after its issuance[.]") The only
information provided in your leller relative to lhe commencement of work is that "[i[nitial excavation
within the huilding footprint began on Tuesday, November 29, 2022

In order to make a determination with respect to Section 108.5, please provide us with more
information as to what work was completed and what ather steps were taken fo effeciuate the
Building Permit and to commence construction in good faith and in earnest. For example:

1. Date that building footprint was staked and surveyor confirmation.

2. Confirmation that the statement of special inspactions is approved by a registered design
professional and the inspeclion agency has verification of notice to proceed.

3. Confirmation that the registered design professionals were and are in your hire as of
November 29, 2022, and are ready lo proceed.

4. Redacted copies of contract agreements with description of the project, the scope of work,
and construction schedule,

5. Construction schedule including the project's intended completion date, and start and
finish times far each phase of the project.

6. Scope of work including which conlraclors and subcontraclors are respongible for each

compaonent of work.

Detailed cost estimates,

Additional information as to the nature and extent of the work performed,

Verification of notice to proceed.

om~

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 CR126
TEL: 603-448-1457 FAX: 603-442-6141 LEBANONNH.GOV
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Please pravide all pertinent documents so that | can make a delermination and, if adverse to youir
positian, establish a date by which the determination can be appealed.

Without additional information and verification that you have actively prosecuted the permit, |
canhot justify the continuance of the Building Permit and will revoke the permit as of January 13,
2023.

If | am able to confirm that the Building Permit has not expired, please be aware that there are
several other steps that need to be completed prior to the resumption of construction activities
{and which should have been completed prior to the commencement of any construction), These
include:

» Providing a cost estimate of remaining Phase 1 Infrastructure improvements for review by
the City Engineer, and providing security for such and entering into a new security
agreamant.

« Providing a construction schedule to the City Engineer for purposes of retaining a third-
party inspector, providing payment of estimaled third party review costs, and entering into
a third party inspection and water & sewer extension agreement.

« Instailing edge-of-disturbance fencing on site to he reviewed by the City Engineer.

« Confirming that all state permits have been obtained or have been updated, as needed,

If you have any questions, | can be reached at (603) 448-1524 or by e-mail at calvin.hunnewell
@ilebanonnh.qov,

Sincerely,

DoacuSigned by:

Cabiin, Hwumewedl, 272572023
AZIFENUEEND40F
Calvin Hunnewell, Bullding Inspector

co! Nathan Reichert, Director of Planning & Development
Tim Corwin, Deputy Director of Planning & Development

CR127

Page 195 of 371



EXHIBIT 8



\\River Park

Wesl Lebonen, NI
March 7, 2023

Calvin Hunnewell
Building Inspector
City of Lehanon

51 N. Park Street
Lebanon, NH 03766

Re: Commencement of Building Permit #2016-00293
Mr. Hunnewell,

The [irst step in the construction of 1 River Park is addressing the City's stormwater line that is in
conflict with the building's foundation. The pipe services Route 10 {NHDOT and Urban Compact)
and The Falls development accoss the street and runs diagonally through Lot 1 at River Park and the
footprint of the building before draining into the ravine on the River Park property.

After repeat delays encountered during 2022, we commenced excavation of the 1 River Park
foundation in good faith and in earmest on November 29, 2022. The foundation had been staked
prior to commencement of work by Nott's Excavating using their GPS system loaded with the
approved River Park plans. Nott's began carefully excavating along the east side of the foundation
to daylight the pipe. Once the pipe was located work ceased to avoid potentially damaging the
existing, active line that was initially reported to be clay.

As rny Decermber 9, 2022 memo outlined | canrot proceed any further on the 1 River Park
axcavation until the conflict is addressed, and given that it is municipal infrastructure that solution
must be coordinated with the City of Lebanon. The first meeting with City officials from the
Department of Public Warks was on Decembar 15, 2022, and David Brooks' February 2, 2023
memo outlines potential solutions. | have subssequently been working with TF Moran, our engineer
of record, to develop potential solutions in response.

| have provided additional information attached outlining the warlk that has been done in good faith
and in earnest to initiate~ for the fourth time, following suspensions in 2016, 2018, 2020~
construction of 1 River Park.

I yau feel that the information provided herein is insufficient ta meet the standard of cammencing
construction in good faith and in eamest then | would ask that you provide me with the City’s
definition of Commencement of Construction and direct me to the City's policy on what is required
to meet that burden of proof. You provided nine examples in your February 11, 2023 memio, but I'd
like to know what is specifically required by the 1BC or the Lebanon code so that | can ensure
sufficient information is relayed,

Since initiating excavation on 1 River Park in November, 2022- and having heard no response far
over 60 days te my December 9, 2022 memc to that effect other than my meeting with City officials

XYZ Dairy L1 Developed by Lyroe Propaertias, 57 Main Steael, West Lebanan, NH (3784

Phaoe, 603-676-7803 © Faw: 603-636-7010 ¢ Email: infoliverparkwesilobanon. cant I-
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Wosl Lebonon, NH

&River Park

on December 15, 2022- | have been engaged in the réquisite conversations with project partners
that must be restarted every time we attempt to initiate work on any phase of River Park,

If you elect to revoke the building permit as of January 13, 2023 per your February 15, 2023 meme,
I would ask that it be done promptly so that | do not continue to incur costs related to the
development of River Park.

Sincerely,

Chk b

Chet Clem

Lyme Proparties

57 Main Street

West Lebanon, NH 03784

XYZ Dratry LEC, Developed by Lyme Properties, 57 Main Street, West Lebapson, NI 03284
Phone: 603-674-7800 » Fax: 603-676-72810 » Email: infoSriverparkwesilebanon.com -2
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\\River Park

Weest Labanon, NiH
Additional information regarding efforts to commence construction of 1 River Park

Priar to excavating the 1 River Park foundation, XYZ Dairy completed the Cross Country Connector
({CCC) to bring municipal water and sewer service to 1 River Park (Phase 1). The CCC scape was
delayed by material shortages, delivery delays, and manpower issues, as well as engineering and
permitting issues brought to light by the City the week prior to commencement of construction.
Thanks ta the effort of the Lebanon DPW and TF Moran, that issue was resolved in time for work to
continue.

Hawever, as a result the CCC wark was not completed until August 24, 2022, and was not signed
off on by the City as substantially complete until Qctober 25, 2022, After that two-month delay,
Nott's re-mobilized to return to the site to begin excavation on the 1 River Park foundation when
they were next available.

Relatedly, we are still awaiting delivery ot the ductile pipe required by the City to connect 1 River
Park to the Cross Country Connector. This pipe was part of a substantial material arder placed by
our contractor in January, 2022 for the anticipated Summer, 2022 construction on both Phase 1
infrasfructure and 1 River Park. | have been informed by Nott's Excavating that it has arrived at the
Ferguson yard as of February, 2023, approximately 1 year after placing the order.

The November, 2022 excavation confirmed the depth end material of the stormwater pipe in
question, as the limited information we had available tc us has caused confusion in the past-
inciuding when the pipe was mistakenly blocked during pravious site work that had been approved
by the City Engineer at the ime. The pipe crosses the foundation at approximately waist-height
above {inished grade of the basement floor, creating a direct and unavoidable cenflict, From my
December, 2022 mema; “given the condition of the pipe and the additional future infrastructure
that will be installed atop its current route, we believe that the best practice is to remove the
deteriorating pipe so as Lo avoid luture sink-holes, etc. That excavation work and disposal
represents another additional development cost to XYZ Dairy, LLC to address a municipal issue.”

The unprecedented rise in construction costs and the ongoing challenges of the supply chain and
labor markets resulting from Covid-19, and ongoing costs and asscciated challenges of inflation,

have a significant financial impact on River Patk. This is on top of the costly delays incurred when

construction mobilizations in 2016 and 2018 for 1 River Park were suspended for reasons beyond
our cantrol. The price escalations need to be offset with cost-savings wherever possible.

As such, | have been in communication with City Manager Mulholland and Dep. City Manager
Brooks since providing them with a framework for public-private partnership in March, 2022 that
outlines cost-saving, coordination, and collaborative efforts that could facititate economic
development at River Park and in West Lebanon. That document coalesces conversations from
2020-2022 about how to efficiently advance municipal infrastructure at River Park,

The solution for the City's stormwater line is one obvious area for cost savings. The cost of the
engineering solution appraved in 2011 has ballooned 10 an astimated $900,000+, and presently

XYZ Dty LLE, Developed by Lyme Froperties, 57 Mai Streel, West Lebanan, REED2784

Fhope: A03-67£-7R00 o Fax 4034767810 « Email: infa@@iverpadewestichanan.canmy - 3.
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\\River Park

West Lebanon, M

the upfront cost and long-term maintenance of that solution falls entirely on the River Park project.
As | have communicated to the City, I believe there is a better way to solve this problem for both
parties, and one that does not tinduly burden River Park. Thase value-engineering efforts are being
advanced by TF Maran in response to the criteria set forth by Mr. Brooks in his February 2, 2023
response,

A paint of clarification in respornise 1o your February 15, 2023 memao: "1 River Park” and "Phase 1
Infrastricture” are two separate and distinct scopes of work. Phase 1 infrastructure serves the entire
project, whereas 1 River Park is solely related to River Park Phase 1/Lot 1 and covered by Permit
#2016-00293 in guestion. There is a distinction between the temporary redirecting of the existent
conflicting line done under means and methods of the 1 River Park building permit as is already
underway, and the permanem solution— which is now Linder review— under Phase 1 infrastructure,
The installation of the temporary bypass ine was done te facilitate construction on 1 River Park.

In the past, we had intended Lo do Phase 1 Infrastructure and 1 River Park simultaneously. However,
in the course of past delays on 1 River Park, XYZ Dairy, LLC completed three of five segments of the
Phase 1 infrastructure. Crafts Avenue Sewer and Roadway Improvements (CASRI, completed 2018)
and Crafts Avenue Extension (CAE, campleted 2020) brought municipal water and sewer to the
River Park development site. The Cross Country Connector (CCC, completed 2022} brought
municipal water and sewer to service 1 River Park. That was done in good faith and in earnest
towards initiating construction on 1 River Park.

Per our approvals, Phase 1 infrastructure must be complete by the Certificate of Occupancy for |
River Park, nat ahead of construction. Similar to the Crafts Avenue Fxtensian nat needing to be
complete prior to the issuance of building permits for houses on those subdivision lots, | believe it's
logical for building construction to commence prior to the final roadway work. Accordingly, | do not
believe a cost estimate, security agreement, and third-party inspection for the Southern Entrance
and River Park Drive were required prior ta advancing the 1 River Park canstruction.

The Route 10 Southern Entrance {SE) and River Park Drive Segment 1 (RPD-1} are the two
outstanding segments of Phase 1 infrastructure. The scope and timing of those phases are also
dependent on solving the stormwater line and ongoing conversations with the City. For example, if
we can successfully re-route the existing stormwater line we can limit the necessary excavation and
disruption in Route 10- which was just repaved by the City and State last year. Unfortunately,
repeat efforts to coordinate Route 10 work with the NHDOT and Lebanon Planning Department
were unsuccessful,

Additionally, as outiined in my May, 2022 memo, it's my hope that XYZ Dairy and the City can reach
an agreement that would allow the entirety of the River Park Drive/Lyman Street loop to be
completed at once for the sake of efficiency, and more importantly to facilitate the relocation of the
Advance Transit transit hub from Kilton Library in keeping with City plans since 2010 and the 2021
Memarandum of Understanding to that effect between XYZ Dairy and Advance Transit.

XYZ Dairy 1LC Davaloped by lyme Properties, 57 Main Stroat, Wast Lebanon, MH G3764
Phone: 602.678-7800 o Fax: 03-6476.7810 ¢ Lrwil ofo@riverparkwestlebanon com ol
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CIiTY OF LEBANON ~ PLANNING & DEVELOPMENT

March 24, 2023

Chet Clem

Lyme Properties

57 Main Street

Whest Lebanon, NH 03784

Thank you for attending the meeting last Thursday March 16, 2023, to further discuss your
commencement of worl at 1 River Park Drive in accordance with City of Lebanon Building Permit #2016-
00293.

Topies discussed inciuded:

= Detlermination of conmencement of work,

e Timing and continuance af wark.

s Existing stormwaloer situation.

+ Inability to complete the excavation for the bullding.

* TF Moran designing potential solutions,

¢ Meetings with project partners.

s Project expenses.

»  Requested documentation.
As a result of the meeting and your follow up e-mail sent later the same day, we agree that you have
justified the preparation work you have been preparing with your construction partners constitutes
commencement af work at 1 Rlver Park Drive irs accordance with City of Lebanan Building Permit #2016
00293.

The following additlonal steps need to be completed in order to maintain activation of the building
permit without jeopardizing the 180-day allowance from Novembery 29, 2023, which is the date you
begpan construction:

¢ Stormwater design:
o Design of the storm water solutior by TF Moran submitted to the City.
o Provide expected construction commencement and completion of the storm watey
system including demalition of tha existing pipe in the footprint of the building.

s Provide the following additional documents refating to the cammencement of construction:
1. Date that building footprint was staked, after placement of concrete pravide licensed surveyors
certification of building placement.

2. Completed statement of special inspections is approved by a registered desigh professional and the
inspection agency has verification of notice to proceed,

3. Conflrmation that the reglstered design professionals are in your hire and are ready to proceed,

51 NOCRTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
603-448-1457 LebanonNH.gov
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4. Redacted copies of contract agreements with descriptian of the project, the scope of work, and
construction scheduyle,

5. Construction schedule including the project’s intended completion date and start and finish times for
w2ach phase of the project,

&. Scope of work including which contractars and subcontractors are responsible for each component of
work.

7. Cost astimates.
8, Additionat pertinent information as to the nature and extent of wark performed,

9. Verification of hatice to proceed,

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 CR133
603-448-14567 tebanonNH.gov
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2

Fram: ot (e

To: alyin Mupnewe

Cer Hathan Belchent: Tim Condy; David Brooks

Subject: [EXTERNALY Re: 1 River Pack Diive/ Pernilt 2616-00293
Date: Monday, April 10, 2023 5:27:12 PM

Attachments: -03-24 Commented. Waork, pdf

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the
sander and know the content is safe.

Calvin et al,

I. T would suggest that the {80 day clock should start from the date (3/24/23) the City finally
issucd the decision that we had commenced, patting the 180 days at September 24, 2023
Otherwise, 107 days out of the 180 days | was held in limbo awaiting the City’s response on
commencement of consimction and next-steps regarding the municipal stormwater line.

2. We will need City permission to connect the bypass line before work can proceed further,
and that is dependent upon the engineering from TF Moran in response (o David Brooks’
February 2, 2023 memo.

3. As discussed in our March 16, 2023 meeting the delayed response from the City and the
threat of building permit revocation caused me fo pause consultant spend on the project. The
TF Moran contract is in the works, and it will take seme time for them to execule the desipn
and coordinate with the NHDES and City of Lebanon. For the sake of efficiency [ would like
to have TFM do the temporary Diner connection work (per my 4/7/23 eimail) simultancously.

4, Reparding the additional 9 items mentioned in your March 24, 2023 communication, as T
wrole in my March 7, 2023 memo and as discussed in our 3/16 miceting, if you can direct me
o (he ordinance/requirement/documentation where the inforniation defining these
requirements are, that would be helpful in ensuring we provide sufficient information to be in
compliance. Qur atlorney is on vacation so [ have not had the opportunity to review this list
with him.

1. Date that building footprint was staked, after placement of concrete provide licensed
surveyors certification of building placement,

The Contractor (Nott's Excavating) utilized the existing plans approved by the City in their
G1'S system to slake the building footprint alicad of initigl excavatton for the purposes of
addressing the municipal pipe. The stakes are visible in the photos 1 provided ta the City in
Nov/Dec. 1 was not aware a licensed surveyor was required at this stage; per the building
permit conditions that requirement isn't until footings/forms/reinforcements.

2. Completed statement of special inspections is approved by a registered design professional
and the inspection agency has verification of natice to proceed.

Pending
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3. Confirmation that the registered design professionals are In your hire and are ready to
proceed,

As explained in our 3/16 meeting, the full architectural services contract with Llkus Mantredi
from 2015 included construction oversight. That underlying contract is still in foree, despite
the three previous false-starts. The construction management portton, which we have aiveady
renewed and paid for {at least in part) for the 2018 and 2020 mobilizations, has been updated
ang has a contract value of approximately $400,000.

4. Redacted copies of contract agreements with description of the project, the scope of worl, and
canstruction schedule,

Pleasc define reguirement.

5. Construction schedule inctuding the project’s intended compietion date and start and finish
times far each phase of the project.

Pleasc define requirement.

6. Scope of work including which contiractors and subcontractors are responsible for each
component of work.

Pending.

7. Cost estimates,

Please define requirement,

8. Additional pertinent information as to the nature and extent of worl performed,

Whal specific additional pertinent information are you requesting?

9. Verification of notice to proceed.

Please define requirement,

All of this is dependent upon on the City’s response to my April 7 A More Productive Path

Forward"” email, based on my March 24, 2022 memo to the City Manager entitled A
: swark For P s Pyjvs L sl

¥

[ ook forward to what 1 hope will be productive conversations about how the city siaff can
support the development of River Park akin to projects eisewhere in the City, with the goal of
facilitating an approved mixed-use project that represents sufficient tax base to make
cansiderable contributions to the ongoing revitalization of West Leb.

And as offered multiple times previously, I'd welcome the planning staff o come to the Lyme
office to discuss River Park and broader West Leb efforts al any time,

Chet Clem
Proesidont

CR135

Page 206 of 371



Lyme Properties

chet@iymepropeartias.com
(603) 878-7106 (direct)
{207) 576-1410 (mobhile}

Calendly: book a Zoom vith me

On Mar 24, 2023, at 12:20 PM, Calvin Hunnewell
<Calvin Hunnewell@lebanonnh.gov> wrote:

Chet, see attached approval of commenced work.
If you have any questions please iet me know.,
Calvin Hunnewell

Building Inspector

City of Lebanon

CR136
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CITY OF LEBANON, NEW HAMPSHIRE
SUPPORT STATEMENT FOR
AN APPEAL OF AN ADMINISTRATIVE DECISION

A cover application, abutters list, filing fee and ten coples of the site plan (if
applicable) must accompany this support statement,

City of Lebanon Zoning Ordinance:
APPEALS:

B01.1 Adminlstrativa Appeals.

To hear and decide appeals where It is alleged there Is error In any order, requiremant, declslon,
or determinatlon made by any adminlstratlve offlclal in the entorcement of this ordinance, as set
forth In RSA 676:5, In exercising this power, the Board may reverse or affirm, wholly or partly, or
may modify the order, requiramant, daclsion, or determination appealed from and may make such
order or decision as ought to be made, and {o that end shall have all powers of the ofilcer from
whom the appaal Is taken.

An appeal under this sectlon shall be talien within 30 days of the dote of the administrative
decision bellg appealed, or within 30 days of the fime that tha person filing the appeal know ot
had reasoh to know thal the adminlstrative declslon had been made. The effect of an appeal shall
be as set forth In RSA 876:8.

BOZ.4 Daclslons of the Board.

In axerclsing Ite powers the Board may reverse or affirm, wholly or in par, or may modify
lhe order, requirement, daclsion, or daterminatién appealed from and may make suoh
order, o decislon as ought fo be mads and, fo that end, shall have all the powers of the
administrative officlal from whom the appeal Is taken,

A, Malorily Vata: The concurrihg vote of 3 members of the Board shall be necessary
to reverss any aclion of the administrallve offlclal or {o decide In favor of the
applicant or any matter on which it is requlred o pass,

(Name/Title of Official)

made on thls date: 3/24/2025

(Pleasa describe the declslon you are aggrieved by In the space provided or attach a
separate statement.)

Concernlng: Per the allached correspondence, XYZ Dalry LLC is appesling the Bulding

Inspectol's ullra vires requast for infermation related o bullding permit #2016-00203,

In Relatlon to Artlcle(s):__ , Sectlon(s): of the
City of Lebanon Zonlng Ordinance.

$AQIBZONING\CARMELANZOAVFOINS\ZTA appiication pacheis\aimia appeal\AAD SUIPORT Wwpd
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West Labunon, N

‘D\River Park

Aptll 25, 2023

Lobanon Zoning Board of Adjustment
City of Lebanon

51 N, Park Street

Lebanan, NH 03746

Appeal of Administrative Decision by Lebanon Building inspector
Members of the Lebanon Zoning Board of Adjustment,

Lyme Propertles serves as the davalopment agent on behalf of XYZ Dairy, LLC, the owner of record
of the River Park West Lebanon development. We are hereby respactiully appealing the February
15, 2023 request, and subsequent, slightly edited requost on March 24, 2023, by the Lebanon
Building Inspector for additional documentation to substantiate the commencement of canstruction
of 1 River Park under Lebanon Bullding Permit #2016-00293.

For thoso unfamiliar with the history of the projact or curlous about the 20146 data of the pormit, this
rapresents the 4" attampted mokhilization of 1 River Park construction following municlpal delays in
2016 and 2018 and Covld-related suspenslon In 2020, This permit, lssued at the end of 2019 for the
2020 mobillzation, has been extended previously by the Bullding Inspector.

The Febsruary 15, 2023 memo, specifically the threat to declare the building permit retroactively
axpired on January 13, 2023, came as a surprise to Lyme Properties. We have sought to address
the stormwater fina Issue proactively for aver a year now, and that work Is still underway, Howaver,
with the 1 River Park bullding permit put at risk and the resultant limbo created, [ have
communicated to the City staff that Lyrne Properties Is hesitant to {ncur further englneering costs to
address a pipe that may no longer be in {ssue If the 1 River Park building is abandoned,

As expressed in writing on March 7, 2023, in a meeting between Lyme Properties and the Lebanon
Flanning Department on March 16, 2023, and agaln In writing on Aprll 10, 2023, Lyme believes that
the 9-itam list of additional Informatlon requested by the Bullding Inspector falls outside the
requiramants of the Lebanon ordinance(s) and the State Building Coda, Our atterney Philip
Hastings agrees with Lyme's assessment that this ultra vires request has not been substantiated and
is without precedant.

Unfortunately, as we have outlined publicly at wwveriverparkwestlabanon.com/path-forwards this Is
not the first time we have encountered such delays and confusion. Lyma's April 6, 2020 memo and
the April 10, 2020 response from then-Planning and Zening Director David Brooks (both included)
sumimarizes a past example of the Lebanon Bullding Inspactor's decision belng outslde the bounds
of the Lebanon ordinances, and tha lost ravenue to XYZ Dalry, LLC that was a direct result of that
arronieous decislon. We would like to avold a similer issue agaln, with even more financial impact to
XYZ Dalry, LLC.

XYZ Dalty LLC. Dovolopad by Lyma Prepertios, 57 Main Stract, Wast Lobanon, NH 03704
Phiona: 603-676-7800 » Fax: 403.676.76810 « Emnil: Info@riverparkwastlebanon.com
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i, NH

Of spaclfic importance ta this timely matter, this stems from a December 9, 2022 memo from Lyme
Proparties regarding the commencament of construction on 1 River Park, and tha conflict
encountered with a municlpal stormwater line setving Route 10 and, as | only recently laarned, “The
Falls” development across the strest. It was 68 days befors I raceived the Building Inspector’s inithal
cammunication on February 15, 2023, As of the date of this memo, It has been a total of 137 days
since this matter was brought to the City's attention,

Throughout that time, the development of 1 River Park and other River Park infrastructure has baen
put on hold and jeopardized awaiting the City's detarmination, | have now waited 15 days for a

ti
n tor
n on that

Lyme cannot proceed without this matter being addressed, so | now respectiully appeal this
dacislon to the Lebanon Zoning Board of  ustment.

Sincerely,

Chet Clem

Lymo Properties

57 Main Street

West Labanon, NH 03784

Ce:

Bavid Clam, Lyme Properties

Angela McCanna, Lyme Propertles

Phillp Hastings, Cleveland, Waters & Bass.

Dovolopad es. 57 Maln Lanory, NH 4
76-1800 » 0 v Email: astichanon

DOABN K post el b i Dredgoa isen
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DRATT
LEBANON BUILDING CODE BOARD OF APPEALS
MONDBAY, Juty 11,2023 7:30 PM
{Meeting Begins Imnrediately Foltowing
Zoning Board of Adjustment)
Council Chambers, City I1all or
Remuote Via Vivtual Plaiform
LebanonNH.gow/LIVE

MEMBERS PRESENT:  Chair William KoppenlhelTer, Vice Chair Jeremy Katz, Dan Nash, Pau
McDonough, Dave Newiave, Catherine Hembree (All)

MEMBERS ABSENT: Jennifer Barkiey (AlD)

STAVE PRESENT: Nathan Reichert — Zoning Administrator
Tim Corwin - Deputy Planning and Development Director

1. CALL'TO ORDER
The meeting was called to order at 7:55 PM by Chair Koppenhefier,
2. APPROVAL OF MINUTES

A.dunce 5, 2023

Mr. Nash MOVED to approve the Juse 5, 2023, Minutes as presemted in the July 11, 2023 packer, witl
anendments with amendment,
Secouded by Mv, Katz,

Amendments. Papge 2, Line 35; Remove *code’ and Add ‘office”.

*The Vote on the Motion was approved (4-0-1),
M. Newlove abstained,

3. PUBLIC REHEARING ITEMS

A, XYZ Duairy, LLC, 1 River Pavk Dy (Pax Map 44, Lots 21-30 & Map 44, Lot 73, zoned R-
3, CBD & IND-L: An appeal of the Building Ofticial’s determination pursuant to Lebanon
Zoning Ordinance section §801.1 Adminisuative Appeals, and sections §674:34 Powers of
Building Code Board of Appeals that additional documentation {8 required to substantiate the
commencement of construction of 1 River Patk under Lehanon Building Petmit #2016-
00293, BCBA2023-01 - Consideration of Jurisdiction Continued from lune 5, 2023 Meeting

Chet Clemy, President of Lyme Properties and David Cleny, manager off XYZ Daivy appeaved on
behall of the application. A subsequent filing was made by June 19", The applicant was asked if
there was anything he wanted to add, Fe had a couple of questions and offered a presentation,

Lyme Properties has provided documentation and the guestion of the timeliness is a matter of
interpretation. There is some missing information about the dates and there are numerous erors thai

are outlined in the subsequent facts, The matter of timeliness was not o thetr cadar until it was
brouglt forth by the City,
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Lebanon Ruilding Code Roard of Appeuls Minttes - Monday Julyl 1, 2023 Page 20l 2

Mr, Katz said the sum total of what they necd is itn the February, 2023 Dacument where the
dpplicants were asked o provide decuniestation to alfow the City to make a determination and Lo
extablisk a date when itCcan be appealed. [n the March 24, documents thete was no decision made
und nto dute of appeal was established, He helieves this indicates this is a0 ongoing dialogue, and he
does riol beheve a deciston was made and ke helieves the Board therelore does not have farisdiction
beeause na deciston hiag been made,  Other menthers were in agreement,

David Clem spoke with all due respoct; he cannot help but hark back to the previous hearing. Waork
has been suspended because of this hearing. The excavation of (he stormwater sewer has been a part
of the problem, e asked i€ the ast extension is still in effeet at this time,

Mr. Katz clarified what he sees, At the start of June, Mr. Clem essentially said there had been a lot of
convelsatians. Beeause lie wortied (here was going to be a deeision against him, he filed an appeal,
Attorney Hastings presented the opinion thal this is not a decision and shotdd not be held against the
applicants. There are two allernatives, there was no decision rather a discussion with no finality, Or
has this gone over the aumber of days. e believes the Board can agree that no decision has been
made and therefore there cannal be an appeal.

Mr. Clem asked if the building permit is stil aclive and is it subjeci anly 1o the conditions of the
avginal building permit or is it subject ta the additional information asking for proof that any
consiruction iy ocousying,

My Katz MOVED, velative (o the XYZ Daivy, LLC appeal af the Building Official's detevmination
parsiant to Lebanon Zoning Orvdinance section §801.1, the Lebanon Brilding Code Boards of
Appeals deteymines that this appeal e dismissed on the grounds that e decision has beew made,

Seconded by Mv. Newlove,

*The Vote on the Motion was wnanimouxly approved (4-1).
My, Nush voted .

Mr. Katz asked about having a sonpublic meeting, prior to the Augast 7 meeling. 1t would have to be
noticed, but it can be done in private session. IE would be helplul if there was a document with a
decisian,

4, ADJOURNMENT

Vice Clialr Kutz, MOVED to adjowrn the meeting at 8:35 PM.
Seconded by Mr, Nash,
*The Voie on the Mation was ununimously approved (5-1).

Respectlully subinitied,
Linda Billings
Recarding Sceretary
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&River Park

Wesl Labaror, Nid
Auguist 3, 2023

Calvin Hunnewell, Inspector
City of Lebanon »
Planring & Development
51 N Park Street

Lebanon, NH 03766

Re: 1 River Park Drive {Building Permit #2016-00293)
Calvin,

Now that the Building Code Appeals Board confirmed on July 11, 2023 that we have commenced
construction on 1 River Park Drive, we seek your approval of the temporary relocation of the
municipal/NH DOT stormwater line that impacts our prapenty without benefit of an easement.

Please nate that this request is distinctly related to connecting to the temporary connection that has
already been designed and installed under means and methods of the 1 River Park building permit
{#2016-00293). It is independent from the {inal stormwater design as presently approved, and can
proceed independent from the ongoing conversations about an alternative solution as
memorialized in the February 2, 2023 commupication from Deputy City Manager David Brooks, The
temporaty solution is under the jurisdiction of building permit #2016-00293.

As yols are aware, the current stormwater line does riot serve any building footage at River

Park. Moreover, the permanent relocation of this stormwater line falls under the jurisdiction of the
Lebanon Department of Public Works, the Lebanon City Engineer, and has been approved by the
Lebanon Planning Board as part of their Site Plan Approval for the Phased Development of River
Park, The permanent solution is ta be completed prior to the Certificate of Occupancy of 1 River
Park, and the construction plans have previously been approved by the City of Lebanon.

The building permit for 1 River Park (#2016-00293) does not include the off-lot infrastructure work
for the entire site. The stormwater requirements for 1 River Park/ Lot 1 have been properly
designed by TF Moran, Civil Engineer for this project, and were approved by your office when the
permit was issued for the mixed-use building on Lot 1.

This temporary stormwater line was included in the August 4, 2020 request for amendment te NH
Alteration of Terrain permit #A0T-0994 sent on behalf of XYZ Dairy, L1.C by TF Moran to the
NHDES — Water Division, Alteration of Terrain Program. The resuliant permit exiension (AoT-0994A)
was issued on October 30, 2020, The City of Lebanon was copied on both communications.

The temporary line is consistent with best practices and means and methods ordinarily involved in
the execution of a building permit and the discovery of unknown conditions. In this case the
unknown conditions were the size and precise location of the stormwater ling, the extent of the

X2 Dairy LLC, Devetoped by Lyme Propedies. 57 Main Steel, West Lebanon, 1103784
Phone: 6634747800 « Tax: 803-676- 7810 ¢ Frail indo@iivmpatkwestfebanon com
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\N\River Park

West Lobwanon, NI

catch basins in Lebanon and the NH DOT that feed into this stormwater fine, and the disclosure that
The Falls stormwater design also feeds into this municipal stormwater line.

The temporary solution was engineered by TF Moran and installed by Noit's Excavation, the
subcontractor hired by XYZ Dairy to complete Crafts Avenue improvements, Crafts Avenue
Extension improvements, and the Cross Country Connector. Nott's is an approved contractor within
the City of Lebanon, The installed pipe is a 24" HDPE, more than sufficient to handla the existing
municipal/state/private stormwater flows presently running through the existing 18” line, There is
na issue or conflict with the Cross Country Connector, per the as-builis provided to the City of
Lebanon following the completion of the Cross Country Connector waork in 2022,

The only thing that remains to allow work to continue on the excavation for 1 River Park is the
cannection of the existing line to the temporary line on Lot 1. This can be accomplished without
any excavation in the City's Right of Way of North Main or Route 10 outside the compact ares,

We respectiully ask that you allow us to proceed with his work so that excavation can continue as
soon as practicable. Your favorable decision will aliow XYZ Dairy and Lyme Properties to market the
completion of 1 River Parlc according to a realistic time frame and schedula, it will also dictate the
completion schedule for the off-site infrastructure work necessary for the issuance of a certificate of
occupancy upon 100% completion of the building.

Following the determination of the Appeal Board, we have restarted conversations with project
partners that were suspended because of your February 15, 2023 commutication. When the
Construction Management contract is finalized, XYZ Dalyy will again notity your office in writing as
we did when Consigli was terminated due to the Covid emergency.

Time is of the essence for this dedision. 1 look ferward to your favarable response.

Sincerely,

okl

Chet Clem
Lyme Properties
on behalf of XYZ Dairy, LLC

Ce: David Brooks, Deputy City Manager, City of Lebanon
Nik Coates, Deputy City Manager, City of Lebanon
Brian Vincent, City Engineer, City of Lebanon
Jay Cairelli, Acting Public Works Director, City of Lebanon
Rod Finley, City Engineer, City ot Lebanaon
Nathan Reichert, Director of Manning & Development, City of Lebanan
Tim Corwin, Deputy Director of Planning and Development, City of Lebanon

KYZ Dairy LLC. Daveloped by Lyme Propertics, 57 Main Strect. West Lebanon, NH (13794
Phone: 6036767800 « Max: 403-676-7810 ¢ Lmail info@riverpaduestlchanan cam
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Froni: Chet Clem

Te: David Brooks

Cc: Calvin Hunpewell; Nilk Coates: Brian Vincent; Jay Caleelll: Rod Finley: Nathan Beletiedt; T Carsvin; Radd Clam;
Angela MeCanna

Subject: Re: [EXTERNAL] Tamp Stormwater connection - Penmit #2016-00293

Date: Friday, August 4, 2023 1:26:57 PM

[EXTERNAL EMAIL] PO NOT CLICK links or attachments unless you recognize the
sender and know the content is safe.

David,

The City was Ce’d en alf the communications regarding the AOT permit when it was exlended
back in 2020, and TT' Moran addressed this issue with NIHDEP:

Addilionally, the applicant is proposing a minor plan change to the approved drawings. The change
cousists of relocating the city-owned discharge of an existing 18" stormwater culvert on the properly
in order to construct the foundation of 100 River Park Drive on Lot 1. The propased chiange meets
alt the requirements undet Iiny Wq 1503.21 (d) under changes that can be made without applying for
an amended permit or new permit. As such, we belicve these changes meet the intent of the
regulations 1o permit modifications to the Appraved Project,

I understand the additional requirements as it relates to a permanent soution, but it romaing
our position that the temporary solution is within the City's jurisdiction to approve the
temporary re-rouling under the building permit. The connection can happen on River Park
property, outside the right of way.

The present condition is in fact also a temporary solution as the pipe was redirected 1o its
current route after the former City Engineer appraved sile work that blocked the pipe,
requiring the cnrrent re-rputing alter it backed up.

How the City wishes to handle (his is your prerogalive, but the City's pipe is preventing work
on 1 River Park from continuing. As we’ve both now noted, this pipe docs not serve River

Park whatsoever and is cxhausting on our property withoul cusement.

ook forward to recciving the City's proposed solution for moving its pipe otit of the way so
our work can continue,

Thank you,
Chet

On Aug 3, 2023, at [2:24 PM, David Brooks <David.Brooks@icbanonnh.gov>
wrote:

Chet
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| saw that Nate Reichert has already alerted you that Calvin Hunnawell Is out of
the office until next week. However, [t is my feeling that the Building Inspector is
not the corract venue for addressing the Route 10 stormwater connection issue,
which, as you hoted, does not handle stormwater generated on Lot 1 or
elsewhere within River Park,

| have asked DPW representatives, who were also copied on your email below, to
engage with you about the Route 10 stormwater connection request so that the
existing stormwater pipe can be moved out of the way. As a reminder, the
February 2, 2023 email, which is referenced in your letter, outlines several pieces
of information that the City needs to ensure the tempora  alternate storm
drainage system is adequate.

Again, | have asked the City Engineers or other DPW staff to contact you to open a
dialogue in order to get the matter resolved,

From: Chet Clem
Sent: Thursday, August 3, 2023 10:11 AM
Ta: Calvin Hunnewell

Ce: David Brooks Nik Coates
; Brian Vincent ; Jay
Calrelll ; Rod Finley ; Nathan
Reichert ; Tim Corwin
; David Clem >; Angela
McCanna

Sublject: [EXTERNAL] Temp Stormwater connection - Permit #2016-00233

Piease find the attached mema regarding the temporary salution for the Municipal
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stormwater line In conflict with the 1 River Park foundation, and requesting approval
under Building Permit #2016-00293 to make the connection 5o that the foundation
excavation and construction may proceed.

Following delays incurred earlier this year, your prompt respanse and approval would
be appreciated.

Thank you,
Chet

il nertie
603-676-7106

This email has been scanned for spam and viruses by Proofpoint Essentials, Click here to report
this email as span.

<20230803 Request for tempovary stormwater conmection.pdf>
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Appendix L

\NRiver Park

W Labanen, NH

Lease Proposal: 1 River Park Drive, West I.ebanon, NH 03784

Proposal Date: October 16, 2023

Prepared For:

Prepared By: David Clem, Manager
XYZ Dairy, LLC
57 Main Street
West Lebanon, NH 03784
Landlord: XYZ Dairy, LLC, or Nominee (*Landlord”)
Building: 1 River Park Drive, a three-story building with a full height

basement (the “Bulding”) consisting of approximately
59,804 rentable square feet (“RSF”), in West Lebanon,
NH, located on the parcel of land known as River Park Lot
1 (the Building and such parcel of land hereinafter being
collectively referred to as the “Property™). See Attachment

A
,‘: Lyme Properties
!\J \.1_.:_ 57 Main Street
ST Page 1 West Lebanon, NH 03784
- 603.676-T
mﬁx@lymprapnuu.(a‘;e—c R 0 84
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RIVER PARK West Lebaron

Welcome to
River Park

Along the banks of the Connecticut
River in West Lebanon, New
Hampshire, River Park is a 38-

acre master-planned, mixed-use
development just minutes from
Dartmouth College and its growing
research, technology, and life
science cluster.

River Park will be the Upper Valley's finest research park,
an extension of historic West Lebanon, and it wil provide
public access to the Connecticut River. The mixed-use
development will include over 850,000 S.F. of life science
research and office space, service retail, restaurants,
single family homes and multi-family housing in a
pedestrian friendly environment,

We invite you to join us at the next center of
the Upper Valley's innovation ecosystem

River Park is envisioned as the future home for
companies building upon the innovation and technology
coming cut of Dartmouth College, the Tuck School

of Business, the Thayer School of Engineeting, and
the Geisel School of Medicine, as we!l as Dartmouth-
Hitchcock Medical Center, New Hampshire’s only Level
1 Trauma Center and academic medical center.

River Park is fully permitted, and ideally positioned 1o
serve the existing and future companies that call the
Upper Vailey home.

Lyme Praperties has built over 4 million square feet

of life science research space in Cambridge, Boston,
and beyond. River Park is our latest project, creating a
campus of innovation just Downstream from Dartmouth.

Appendix L

Unmatched Architecture

1 River Park Drive was designed by Howard Elkus of Elkus-
Manfredi Architects. Inspired by the steel bridges spanning the
Conriecticut River, the building facade is designed for a biend
of restaurant, retail, office and iaboratory users, and will be an
anchor of activity at River Park

20CR086
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RIVER PARK West Lebanon

“We build innovative |

Appendix L

for innovative companies.”

A Riverfront Campus

Central to the Upper Valley

The project is designed as a walkable, green campus with a mix
of life science research, office, retail, restaurants, and housing to
create an active live/work/piay development with unprecedented
access o the Connecticut River, Dartmouth Coilege, and the
Upper Valley. For more, visit www.friendscfriverpark.org

Located on Route 19, just minutes from Hanover and Lebanon,
and the interstate highway system, the River Park location
avoids the congestion of other local commerce centers. An
Advance Transit b will be focated at the site, with four free-ride
regional bus lines connecting at River Park.

21CR087
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Appendix L

RIVER PARK Wes! Lebanon
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1 River Park Drive
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RIVER PARK West Lzbanon

Project Team

01

fark

§ Owner
XYZ Dairy, LLC

57 Main Street
West Lebanon, NH 03784

Contact:
‘David Clem
delem@lymeproperties.com
003-676-7800ext. 1

05
O)| Engelberth
Construction Management

Engelberth Construction

150 Water Tower Circle, #101
Galchester, VT 05446

Contact:
Chris Yandow
chrisyandow@engelberth.com
 B02-8B46-2386

Architect
Elkus-Manfredi

25 Drydock Avenue
Boston, MA 02210

Contact:
John Martin

imartin@elkus-manfredi.com

617-426-1300

Civil Engineer
TF Moran

48 Constitution Drive:
Bedford, NH 03110

Contact:
James Robinson
jrobinson@timeran.com
603-472-4488

McHAMARA SALVIA
'

FTRLETR R o RN

Structural Engineer
McNamara Salvia

107 Federal St Suite 1100
Boston, MA 02110
Contact;

Mark Aho
sho@mesal.eam
6177370040

Development & Leasing
Lyme Properties

57 Main Street
West Lebanon, NH 03784

Contact:
Chet Clern
chet@lymeproperties.com
603-676-7800€xt, 2

Appendix L

IR

04

M/E/P/FP Engineer
AHA Gonsulting Engineers

© 24 Hartwell Avenue, 3rd Floor

S

Lexington, MA 02421

Contact:

Robert Andrews
Robert_Andrews@aha-
engineers.com
781-402-6000

N -."'f Lo
,;'&ummﬁ_’,'

Municipality
City of Lebanan

51 N Park Street
Lebanon, NH 03766

Contact;
Shaun Mulholland
i City Manager
. mulholiand@lebanonnh.gov
i 603-448-4220

25CR091
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The Developer: Lyme Properties

5? Maln Stmx Inlo@ﬂvurpnrkmtlabanmnum‘.
WNW livmparkms’mhanm Lcom |

— Qur Past Portfolio

Lyme brings a proven track record of award-winning development
for leading life science companies and institutions.

VAYAN BROAD

NI PRAPUASAICALS NE. g INSTITRETE

DAI\A FARBER ‘u’ fath lauul Descoans

T Medica! Certee

. Forbes Magazine namei Genzyme Center one of “The Five Most Important
Green Buildings.”

. 2008 Harleston Parker Medal for "Most Beautiful Building in Bostan”
Awarded to Genzyime Center.

B Lyme's Kendail Square development received the 2006 EPA Phoenix Award
for Excellence in Brownfield Redevelopment

L American institute of Architects named Genzynis Center one of its Top Ten
Projects of 2004

f Genzyme Center was the first privately nanced (EED Piatinm affice
huilding in the United States.

*  Center For Life Science Boston was the firs( Chigh-rise laboratory

—It’s Ea-sy Being Green

nee | in urban design,
iolio of rmxed-use
5 TUI architecture,
slanning,
miative real estate projects
cot m“' mity-conscious development.
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Weout Lebanon, NI

ﬂRiver Park

January 5, 2024
Calviri Hunnewell
Building Inspector
City of Lebanon
51 N. Park Street
Lebanon, NH 03766

Re: Building Permit #2016-00293

Calvin,

An update that XYZ Dairy, LLC is actively and diligently pursuing the construction of 1 River Park
per City of Lebanon Building Permit #2016-00293 that was affirmed as "active” by the Lebanon
Building Code Board of Appeals on July 11, 2023,

We have named Engleberth Construction as our Construction Manager, and along with Elkus
Manfredi Architects and the rest of the project team are wotking toward the Spring, 2024

construction season,

Additional information will be provided by the project team in due caurse.

Chet Cler

President, Lyme Properties

Sincerely,

X¥Z Dalry LeC, Developed by lyme Prapertics. 57 Main Streot, Waost Lahanon; NH 03784
Phone: 603-676-780C + Fax; 603.676.7810 » Email: infolinvarparkwestiebanon.cam

R
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EXHIBIT A

AFFIDAVIT
I, David Clem, do depose and state that:

l. I 'am over 18 years of age, possess personal knowledge of the facts contained herein,
and am competent to testify thereto.

2. [ am the Manager of XYZ Dairy, LLC.

3. In connection with building permit issued by the City of Lebanon for the
construction on the property of XYZ Dairy, LLC located at 1 River Park in West Lebanon, New
Hampshire (Building Permit #2016-00293), since July 11, 2023, XYZ Dairy, LLC has incurred
direct costs of $221,838, has paid $378,600 in materials currently on-site for the project, and is
contractually obligated to pay another $652,303. These expenditures do not include any of the
overhead costs of XYZ Dairy, LLC or its affiliates.

I HEREBY SWEAR, under pains and penalties of perjury, that the contents of this affidavit
are true and accurate to the best of my knowledge and recollection.

Date: A/ﬂ/'/(/ /ZQOQ?

STATE OF NEW HAMPSHIRE
COUNTY OF GRAFTON

Clem

On this 17" day of April, 2024, before me, the undersigned officer, appeared David Clem,
known to me (or satisfactorily proven) to be the person whose name appear above, and he
subscribed his name to the foregoing instrument for the purposes contained therein,

Notary Public/
Name:
My Commission expires: )
i, Zuc
M
ic
4889-4609-9895, v. 1 " 2024

CR164
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CITY OF EBANON ~ LANNING & EVELOPMENT

NOT CE OF DECISION
LEBANON BUILDING CODE BOARD OF APPEALS
BCBA2024-01

The Lebanon Building Code Board of Appeals, at a regular meeting held on May 6, 2024, approved the
following motion made by Jeremy Katz, seconded by Dave Newlove, by a vote of 4-1:

On March 6, 2024, XYZ Dairy, LLC (“XYZ"), 1 River Park Dr (Tax Map 44, Lots 21-30 & Map 44,
Lot 7) Zoned R-3, CBD and IND-L. Pursuant to City of Lebanon Code 36-13. A Building Code Board
of Appeals, an appeal of the Building Official’s determination that Lebanon Building Permit #2016-
00293 has expired and is deemed to be invalid, BCBA2024-01

On May 6, 2024, duly-noticed hearings were held on April Ist and 18th, 2024, Testimony and legal
argument were taken from Appellant, represented by Attorney Philip Hastings and XYZ representatives
David Clem and Chet Clem. Testimony and legal argument were taken from the City, represented by
Altomey Matthew Decker and Building Official Calvin Hunnewell. XYZ and the City were provided the
opportunity to submit additional briefing or information; as well as to refute, rebut and clarify until both
rested their cases. Dan Nash, a member of the public, spoke in favor of granting the appeal.

This Board has jurisdiction over this matter pursuant to NH RSA 674:34, Lebanon’s Building Official,
interpreting Section 105.5 of the 2009 International Building Code (“IBC”), ruled that permit 2016-00293
has expired and is no longer valid. XYZ is the landowner and is aggrieved by that decision. In this matter,
our jurisdiction is derived from XYZ’s claim that the true intent of the code has been incorrectly interpreted-

The positions of the parties are summarized as follows:

The Building Official, through the City Attorney, argues that IBC section 105.1 defines what activities
require a permit and section 105.2 defines what activities are exempt, The Building Official further argues
that if XYZ’s activities require a permit (105.1), then the activily required to ensure the permit’s continued
validity must be activities identical to those that required the permit in the first place. The City advocated
for denying XYZ’s appeal based on its belief that Section 105.5 requires that work be physical, on the
approved site, and any such work be the type that would [if considered individually] require a permit.

XYZ, through its attorney, argues that the position taken by the City is overly constrained and not reflective
of the true intent of the code. XYZ argues that its continued investment in the project, and development
efforts over the relevant six-month period constitute “work.” XYZ also argues that it is entitled to rely
upon prior interpretations of Section 105.5 of the Code made by the City.

Interpretations of the IBC are a question of law, and our review is de novo.

Based on testimony given, application materials presented, and supporting documents submitted, the
Lebanon Bullding Code Board of Appeals makes the following findings of fact:

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
TEL: 603-448-1457 FAX: 603-442-6141 WWW.LEBANONNH.GOV
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NOTICE OF DECISION

1 River Park Dr (44-21-30 & 44-7)
BCBA2024-01

May 6, 2024

Page 2 of 3

We find the following facts in this matter:

1.

2.

3.

4.

The Building Official issued XYZ Permit #2016-00293 on December 31, 2019*,
XYZ paid a fee of $90,492 for the permil.

The Building Permit is for the development of a new mixed-use commercial building
The building permit states:

Description of Work: New mixed-use commercial building within Lot #1 of the River Park
Subdivision

The development of a new building on a previously undeveloped site is a complex, multi-part
endeavor, This endeavor requires engineering, architectural planning, multi-agency coordination,
materials procurement and contractor scheduling. Although not unusual for any major
construction project, these complex activities are distinguishable from common single action
activities that also require permits, such as a minor residential electrical upgrade or heating
furnace installation.

The Building Official issued a letter to XYZ on March 24, 2023. That letter identified 8 bullet-

pointed topics discussed on March 16, 2023. None of the eight topics discussed involved actual
completed physical work at the building site. The written determination of the Building Official
states as follows (emphasis added)™:

As a result of the meeting and your follow up e-mail sent later the same day, we agree that you
have justified the

constitutes commencement of work at 1 River Park Drive in accordance with Cily of Lebanon
Building Permit #2016-00293.

The Building Official issued a letter to XYZ on February 1, 2024, The written delermination of
the Building Official states as follows:

It is my determination that the work on the site authorized by Building Permit #2016-00293 has
been suspended or abandoned for a period of greater than 180 days. Consequently, Building
Permit #2016-00293 has expired and is invalid,

In the six-month period preceding the Building Official’s February 1, 2024, determination of
expiration, XYZ incwred direct costs relative to the development of the site totaling $221,838
and incurred contractual obligations to pay another $652,303.% In that same time period XYZ
engaged three engineering firms and one architect 1o move the project forward. The amount of
money invested in the project within the relevant six-month period equates to more than nine
times the original cost of the permit and exceeds seven percent of the $12,296,100 total estimated
cost of construction.

The City conceded the following points in the hearings: that Section 105.5 does not set a high bar
for “work”8, that it is “obvious that there are aspects of construction projects that are supported

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
TEL: 603-448-1457  FAX: 603-442-6141 WWW.LEBANONNH.GOV CR176
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NOTICE OF DECISION

1 River Park Dr (44-21-30 & 44-7)
BCBA2024-01

May 6, 2024

Page 3 of 3

by oflsile operations and preparation to perform™*™, that “one day of work every 179” would be
sufficient to keep the permit active®™, that the City believes that it “must do what the law says
even when it makes no sense,”** that there are items of work that could occur offsite that the City
would accept as work®8, The City furthermore conceded that Section 105.5 does not purport to
regulate the intensily or pace of work progress™**

10. The Building Official testified that the instant case is unusual and the only time that he can
remember expiring a building permit in this manner. The City’s Direclor of Planning and
Decvelopment also added that the Planning and Development Office must contend with how to
dispense with voluminous numbers of permits that are applied for and never acted upon.

Il.  RULINGS OF LAW

We make the following rulings of law in this matter:

1. The true intent of Section 105.5 of the Code is primarily administrative in nature. The Board
finds that this section exists primarily to dispose of numerous permits that are applied for and
never acted upon, rather than to be an enforcement lever in adjudicating active permit disputes or
regulating the pace of construction. Section 105.5 does not purport to regulate “not inactive, but
not really active enough” activities in construction.

It is possible that one developer may belicve it to be economically advantageous to hyper-accelerate
a project and complete a project quickly, paying substantial overtime and expedite fees in doing so.
Conversely, it is possible that a different developer could elect to proceed at a more leisurely pace.
To (he extent that the City is concerned about “slow rolling” projects or “system gaming” and
wishes to enact a policy 1o regulate conslruction intensity, this is besl pursued through legislative
process.

2. Section 202 of the IBC (“Definitions™) does not define “work.” Nonetheless, seclion 105.5 uses
the term “work” thrice. See below wilh emphasis added:

Every permit issued shall become invalid unless the work on the site authorized by such permit is
commenced within 180 days afier its issuance, or if the work authorized on the site by such permit
is suspended or abandoned for a period of 180 days afier the work is commenced.

Whatever “work” happens to be, the Board believes that the three instances of “work” within this
section should be read harmoniously with each other.

The March 24, 2023, letter from the City to XYZ interpreted the first and third appearances of
“work™ when it opined “we agree that you have justified the ou have been
preparing with your construction pariners constitutes commencement of work at 1 River Park
Drive in accordance with City of Lebanon Building Permit #2016-00293,”

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
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As a general rule, decisions must either adhere to precedent or indicate a valid reason why a
different result is reached on essentially the same set of facts. The City’s explanations that it
previously provided “charitable treatment” and a “longer leash” to the landowner are not valid
explanations for a different result on the same facts. Accordingly, we hold that since “work” as
previously found by the City in the March 2023 letter includes “preparation work™, similar
“preparation work” must also count as work in the absence of a valid justification for a different
approach,

3, Furthermore, the Board disagrees with the City’s position that, in order to keep a permit active,
Section 105.5 mandates very specific physical site aclivities identical to those that required the
original permit, It is correct that the developer has items in the project that, individually, would
require permits. However, the approved “Description of work” in the permit is for the ¢nd result
and not the individual, unbundled components. The end result of the permitted work is to be a
“New mixed use commercial building.” The proper question is not “did you perform a physical
activity on the site that would, if applied for individually, need a permit” but rather “did you
engage in c¢ffort, cxertion or activity to produce a new mixed use commercial building on the
site.”

The City, several times in the hearings, conceded as much. Despite advocating for its constrained
reading of the code, the City repeatedly conceded that there were multiple off-site activities that
could constitule “work” under section 105.5.

4. If the project was compleled the “new mixed use commercial building” on the site would be seen
by a reasonable person as “a product of effort, exertion or activity'™.” Based upon this, the
reasonable definition of “work™ prior to a project’s completion would be “effort, exertion or
activity directed (o produce or accomplish something?™.” In this case, the “something” to be
accomplished by the “work on the site authorized by the permit” is the “new mixed use
commercial building.”

XYZ has spent hundreds of thousands of dollars, committed to spending hundreds of thousands
more, and retained at least four licensed and qualified professional service providers to promole
the completion of the described work - all within the six-month period preceding the appealed
decision. XYZ has also engaged in inter-departmental and inter-agency communicalion and
activity to advance its project.

We recognize that the City believes that these activities [all (ar short of an optimal level of diligence
and intensity, but Section 105.5 does not purport to regulate either diligence or intensity. We also
recognize that the City finds the interaction with XYZ to be extremely difficult. XYZ may, in fact,
be pursuing its project through antagonistic and confrontational means. If true, that would be
unfortunate, but it is also unfortunately outside of the parameters of Section 105.5 to impose or
develop a policy on preferred manners of developer-municipal interaction.

The Board finds that the true intent of Section 105.5 of the code is to require effort, exertion or
activity to accomplish the goal of developing the site. The City previously ruled that a minor
breaking of ground at the site, possibly performative, was sufficient to satisfy the requirements of
105.5. “Work” does not necessarily mean that a physical alteration must occur at the site®¥$, The
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cfforts, exertions and aclivilies lestified o by XYZ o pursue the development of the site are
substantially in excess of (he “low bar” sel by the City. Those efforts, including the substantial
expenditure of invesimenl capilal, advanced Lhe “work aulhorized on the site”, and need not have
actually occurred on the land itself in order (o qualify under Section 105.5.

5. Finally, the Board issues two clarifications. First, not every activily identified by XYZ qualifies
as “work” pursuant to 105.5. A lease proposal to a prospective lenant for a building that is not
yet built is not “work” as contemplated in the IBC. Second, nothing in (his ruling diminishes the
very extensive power of the Building Official to enforce compliance with the Code, as well as
other ordinances and regulations through IBC 2009 Section 105.6.

For all of the reasons set forth above, including but not limited our findings of fact and rulings of law, the
City of Lebanon Building Code Board of Appeals on this 6th Day of May 2024 hereby GRANTS the appeal
of XYZ Dairy, LLC.

Notice of Decision prepared by: Tiffany Adams, Administrative Secretary, Amay 15, 2024

NOTE: (NH RSA 677:2) Within 30 days after any order or decision of the zoning board of adjustment, or any
decision of the local legislative body or a board of appeals In regard to its zoning, the selectmen, any party to
the action or proceedings, or any person directly affected thereby may apply for a rehearing in respect to any
matter determined in the action or proceeding, or covered or Included in the order, specifylng in the mation for
rehearing the ground therefor; and the board of adjustment, a board of appeals, or the local legislative body,
may grant such rehearing if in its opinion good reason therefor is stated in the motion. This 30-day time
period shall be counted in calendar days beginning with the date following the date upon which the board
voted to approve or disapprove the application in accordance with RSA 21:35; provided however, that if the
moving party shows that the minutes of the meeting at which such vote was taken, including the written
decision, were not filed withln 5 business days after the vote pursuant to RSA 676:3, Il, the person applying
for the rehearing shall have the right to amend the motion for rehearing, including the grounds therefor, within
30 days after the date on which the written decision was actually filed.

May 17,2024

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
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CITY OF LEBANON BUILDING CODE BOARD OF APPEALS
DOCKET #BCBA2024-01

LYME PROPERTIES 2, LLC, AGENT FOR XYZ DAIRY, LLC
In Re: Appeal of Administrative Decision of Building Inspector
River Park
West Lebanon, New Hampshire

STATEMENT OF FACTS AND LAW

This Statement of Facts and Law is submitted on behalf of Lyme Properties 2, LLC,
development agent for XYZ Dairy, LLC (together, the *“Appellant), the owner of Tax Map 44, Lot
21 at River Park in West Lebanon, New Hampshire (the “Property™), in connection with its appeal
of an administrative decision of the Lebanon Building Inspector (the “Appeal”).

All testimony, statements, representations, evidence, plans, reports, studies, exhibits and
other information submitted or to be submitted by or on behalf of the Appellant in connection
with the Appeal at or prior (o the public hearing on the Application are incorporated by reterence
hereto. All testimony, statements, representations, evidence, plans, reports, studies, exhibits and
other information submitled by or on behalf of the Appellant in connection with any prior
proceedings betore the Building Code Board of Appeals (the “Board”) with vespect to the Property
(including Docket #BCBA2023-01) are incorporated by reference hereto.

The Appellant requests that the Board approve this Statement of Facts and Law as the
specific findings required pursuant to RSA 676:3, ).

A Factual Background.

1. By Building Permit dated December 31, 2019 (Permit #2016-00293; the “Building
Permit™), the Appellant was authorized to commence construction on a mixed used commercial
building on the Property, which is Lot 1 in the River Park Subdivision.

2. Following several extensions of the deadline to commence construction under the
Building Permit, work under the permit was timely commenced on November 29, 2022,

Bz In the winter and spring of 2023, work was interrupted by the Building Inspector’s
unlawtul attempt to impose retroactive conditions on the Building Permit in order to keep the
permil aclive.

4, The Building Inspector’s actions necessitated the Appellant’s first appeal to the
Board (Docket #BCBA2023-01), seeking clarification as to the status of the Building Permit.!

' Reference is specifically made to the facts of the first appeal, which support a patiern of mistreatment of the
Appellant on the part of the Building Inspector and the City's Planning, Depactinent. For example, the Staff
Memorandum received by the Appellant on June 2, 2023 for the fitst BCBA hearing on June 5, 2023 contained
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5. At its hearing on July 11, 2023, the Board dismissed the Appellant’s first appeal,
determining that the communication of the Building Inspector from which the appeal was taken
did not constitute an appealable decision. The Board’s dismissal effectively constituted a finding
that the Building Permit remained in full force and effect, ending an unnecessary and unwarranted
224 delay for the Appellant.

6. Promptly following that hearing, the Appellant re-started its activities in
furtherance of the construction work authorized by the Building Permit. As set forth in the material
and other testimony submitted to the Board in connection with this Appeal, these activities
included re-engaging with the Appellant’s contractors, architects, engineers and other consultants;
meeting with City officials to coordinate construction efforts; and taking steps to adequately secure
the construction site,

7. Hand in hand with these activities, the Appellant has been in negotiations for
several months with prospective tenants of the building to obtain leasing commitments which
further support the construction efforts.

8. By memorandum dated January 5, 2024, the Appellant provided an update to the
Building Inspector on the status of construction, affirming that Engleberth Construction and Elkus
Manfredi Architects were actively engaged in preparation for the Spring 2024 construction season.

9. At no time since March 24, 2023 has the Building Inspector, or any official of the
Lebanon Planning Department, engaged in any meaningful dialogue with the Appellant or
requested further information from the Appellant regarding activity on the site related to the
Building Permit.

10.  Notwithstanding the lack of any inquiry, by letter dated F'ebruary 1, 2024, the
Building Inspector notified the Appellant of his determination that “the work on the site authorized
by Building Permit #2016-00293 has been suspended or abandoned for a period of 180 days.
Consequently, Building Permit #2016-00293 has expired and is invalid.”

11.  The Building Inspector’s decision has, once again, delayed the Appellant’s efforts
to mobilize the numerous contractors and consultants for the upcoming construction season,
adversely impacted and put at risk the Appellant’s leasing activity, and jeopardized the completion
1 River Park and the River Park project overall.

numerous errors and false accusations, including that the Building Permit “was allowcd to expire by the Applicant”
and that the Applicant was subject to a Notice of Violation. Neither of which were accurate but imposed additional
financial risk and reputational damage to the Appellant.

In addition to the errors contained within the June 2, 2023 Staff Memorandum, the Planning Department
failed to include the Appellant’s June 1, 2023 Statement of Facts and Law from the Agenda Packet that was
provided to the Board, Appellant, and posted to the City of Lebanon Agenda Center for public access. This omission
of a legal filing deprived the Appellant of equal consideration before the Board on June 5, 2023, contributing to the
continuation of the hearing for a month and further delaying the matter to the detriment of the Appellant’s business.
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12. The Appellant timely filed this appeal of an administrative decision by the Building
Inspector on February 29, 2024.2

13.  Since then, in an effort to mitigate the damage to the project caused by the Building
Inspector’s action, the Appellant, through counsel, asked the Building Inspector to temporarily
rescind its February 1, 2024 determination. The Building Inspector has refused.

B. Applicable Law and Legal Findings.

14, Fundamentally, this Appeal turns on a question of statutory construction,’
specifically the terms of Section 105.5 of the International Building Code of 2018 (the “IBC”),*
which states in full:

“Every permit issued shall become invalid unless the work on the site authorized
by such permit is commenced within 180 days after its issuance, or if the work
authorized on the site by such permit is suspended or abandoned for a period of 180
days after the time the work is commenced. The building official is authorized to
grant, in writing, one or more extensions of time, for periods not more than 180
days each. The extension shall be requested in writing and justifiable cause
demonstrated

15.  No part of the Chapter 36 of the Lebanon Code of Ordinances, the State Building
Code or the IBC, or any other provision of the City’s ordinances, rulcs or regulations, set forth
specific standards for what constitutes the “abandonment” or “suspension” of “work” under a
building permit.

16.  Inthe absence of specific provisions in the Lebanon Code of Ordinances, the State
Building Code, the IBC, and any other applicablc law, ordinance, code, rule or regulations, the
w abli of statutory constru apply. Tr v. Le , 117 N.H. 150
(1 see hlin, P., 15 New H hire Pr  ce, Use ing and Zo (4"
Ed.), §6.01. “Words and phrases in [an ordinance] must be given their ordinary meaning unless it
appears from the context that a different meaning was intended.” Greenland v. Bunker, 118 N.H,
783, 785 (1978). “Doubt about the meaning of an ordinance is determined in accordance with the
intent of the municipal body that enacted it, and any ambiguity is to be resolved by reference to
the apparent object of the provision.” Id. (citing Storms v. Eaton, 131 N.H. 50 (1988).

2 Despite multiple inquiries through counsel, the Appeliant failed to receive confirmation of the Appeal’s acceptance
until March 21, 2024. This delay deprived the Appellant of any opportunity for a speedy resolution or productive
dialogue with the City.

7 The Building Inspector’s decision also implicates the Appellant’s rights to due process, equal protection and
fundamental fairness under the United States and New [lampshire Constitutions. The Appellant resetves the right to
more fully develop these arguments as this matter proceeds, together with all other rights and remedies with respect
thereto.

* The IBC is incorporated by reference under the State Building Code, RSA ch. [55-A, which is in turn incorporated
by reference pursuant to Chapter 36 of the Lebanon Code of Ordinances.
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17. The plain and ordinary meaning of the term “work™ is broad. According to multiple
dictionaries, the term includes both physical and non-physical efforts. See, e.g., merriam-
webster.com/dictionary/work (work is a “sustained physical or mental effort to overcome obstacles
and achieve an objective or result); Black's Law Dictionary (11" ed. 2019) (work is “physical and
mental exertion to attain an end™).

18, At least one court has relied on similar dictionary definitions to find that a local
permit had not expired. See Morris Communications Corp. v. City of Bessemer City Zoning Board
of Adjustment, 365 N.C. 152, (2011).% In that case, the fact that the zoning administrator did not
observe construction-like activities on the site was not dispositive, and the North Carolina Supreme
Court found that the term “work™ has “a broader meaning than mere visible evidence of
construction.” fd at 157, The Court further relied on the interpretative rule that govemment
restrictions on the use of land are “construed strictly in favor of the frec use of real property.” Id.

19.  This is consistent with New Hampshire case law involving the relinquishment or
abandonment of permit for the use of real property, In those cases, there must be both an intention
to abandon or relinquish the permit and an overt failure to act which carries the implication the
holder of (he permit neither claims not retains any interest in the permit. See Lawlor v. Town of
Salem, 116 N.H. 61, 62 (1976); Pike Industries v. Woodward, 160 N.H. 257, 261 (2010).

20.  Similarly, in cases involving a developer’s vested right to complete a project, New
Harpshire courts “tend to construe the vesting of rights liberally,” AWL Power, Inc. v. City of
Rochester, 148 N.H. 603, 606 (2002).

21, Here, at no point has the Appellant demonstrated, by any overt act or failure to act,
any intention (o stop or abandon the work (as that term is properly construed in accordance with
accepted principles of statutory construction) for 180 days. Instead, it has at all times continuously,
diligently and in good faith pursued completion of the work authorized by the Building Permit.

22.  Based on the foregoing, the Building Inspector’s determination that the Building
Permit has expired is arbiteary, capricious, erroneous, unreasonabie, and unlawful and the Building
Permit remains in full force and effect.

* The parallel citation is 712 S.E. 2d 868,
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The Appellant reserves the right to amend, modify and supplement this Statement of Facts
and Law.

Respectfully submiited,

on behalf of Lyme Properties 2, LLC,
development agent for XYZ Dairy, LLC
By Cleveland, Waters and Bass, P.A.

Date: March 7} , 2024 liy:_@t_j%g W™ . . -
Philip M. Hastings, Esquir

Two Capital Plaza, 5% Floor
Concord, NH 03302-1137
Telephone; (603)224-7761
Email: hastingsp@cwbpa.com

4871-1945-4838, v. 2
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CITY OF LEBANON
APPLICATION FOR

SPECIAL EXCEPTION
VARIANCE IS I SUBDIVISION
MOTION FOR REHEARING nooo LOT LINE ADIUSTMENT
APPEAL OF AN ADMIN, DECISION X o )

PROPERTY OWNER

NAME; TEL.#:{603) 676-7800

MAILING ADDRESS: 57 Main Street, West Lebanon, NH 03784

E-MAIL ADDRESS: dolem@lymeproperties.com

CO-APPLICANT, AGENT, OR LESSEE:

NAME: Lyme Properties 2, LLC TEL.#: (603) 676-7106

MAILING ADDRESS: 57 Main Street, West Lebanon, NH 03784

E-MAIL ADDRESS: chet@lymepropetties.com

PROJECT LOCATION:

TAX MAP #: 44 LOT#: 21

STREFT ADDRESS OF PROJECT: 1 River Park Drive, West Lebanon

1S THIS PROPERTY LOCATED IN THE: WETLANDS HISTORIC DISTRICT 5 YES X NO
FLOOD PLAIN

SCOPE OF PROIJECT:

Phase 1 of River Park, 64,000 SF Mixed-Use Building. Lebanon Building Permit #2016-00293

TYPE OF OCCUPANCY:

EXISTING % VACANT o ONE FAMILY 0 TWO FAMILY o MULTI-FAMILY 1 COMMERCIAL o INDUSTRIAL
PROPOSED 0 VACANT 2 ONE FAMILY O TWO FAMILY : MULTI-FAMILY 3¢ COMMERCIAL = INDUSTRIAL

IF USE IS COMMERCIAL OR INDUSTRIAL, PLEASE MOTE FIC USE: noe Research, Olfice, Childearg, Relail

S1IGNATURE BLOCK:

PROPERTY
NOQTE: IF, AS YOU WISH TO DESIGNATE AN AGENT TO ACT ON YOUR BEHALF, PLEASE HEAD THE FOLLOWING
AND SIGN BELOW: | the person listed above as my agent for the purpese of procuring the necessary local permits
for the as hereln. made by my agent may be accepted as though made by me persanally, and
1 understand made on the basis of such representation,
DATE RECEIVED FILE # (MAP/LOT) APPLICATION # FEE 4§ AMOUNT DATE PAID

2y {24

CRO007

Page 249 of 371



CITY OF LEBANON, NEW HAMPSHIRE
SUPPORT STATEMENT FOR
AN APPEAL OF AN ADMINISTRATIVE DECISION

A cover application, abutters list, filing fee and ten copies of the site pian (if
applicable) must accompany this support statement,

City of Lebanon Zoning Ordinance:

APPEALS:

801.1 Administrative Appeals.
To hear and decide appeals where it is alleged there is error in any order, requirement, decision,
or determination made by any administrative official in the enforcement of this ordinance, as set
forth in RSA 676:5. In exercising this power, the Board may reverse or affirm, wholly or partly, or
may modify the order, requirement, decision, or determination appealed from and may make such
order or decision as ought to be made, and to that end shall have all powers of the officer from
whom the appeal is taken.

An appeat under this section shall be taken within 30 days of the date of the administrative
decision being appealed, or within 30 days of the time that the person filing the appeal know or
had reason to know that the administrative decision had been made. The effect of an appeal shall
be as set forth in RSA 676:6.

802.4 Decisions of the Board.

in exercising ils powers the Board may reverse or affirm, whally or in part, or may modify
the order, requirement, decision, or determination appealed from and may make such
order, or decision as ought to be made and, to that end, shall have all the powers of the
administrative official from whom the appeal is taken.

A Maijority Vote: The concurring vote of 3 members of the Board shall be necessary
to reverse any aclion of the administrative official or to decide in favor of the
applicant or any maller on which il is required to pass.

Iam appea[ing the decision of: _C_ai\“n Hunnewe“, BUEldlng mspector
(Name/Title of Official)

made on this date: February 1, 2024

(Please describe the decision you are aggrieved by in the space provided or attach a
separate statement.)

Concerning; Determination that 1 River Park Drive Building Permit #2016-00293 has

expired and been deemed invalid related to case BCBA 2023-1

In Relation to Article(s): - , Section(s): _of the
City of Lebanon Zoning Ordinance,
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\& River Park
Felruary 29, 2024

Building Code Board of Appeals
City of Lebanon

51 N Park Street

Lebanon, NH 03766

Re: Appeal of Administrative Decision: Building Inspector’s February 1, 2024 determination
“Building Permit #2016-00293 has expired and is invalid,”

Members of the Building Code Board of Appeals,

Lyme Properties (Lyme] serves as the development agent on behalf of XYZ Dairy, LLC (XYZ), the
owner of record of the River Park West Lebanon development. We are hereby appealing the
February 1, 2024 decision of Lebanon Building Inspector Calvin Hunnewell in the Lebanon Planning
& Development Department:

It is my determination that the work on the site authorized by Building Permit #2016-00293 has
been suspended or abandoned for a period of greater than 180 days. Consequently, Building
Permit #2016-00293 has expired and is invalid.

Excernt 1 “Expiration of 1 River Park Drive Building Permit #2016-0020),% ity of Lebanon - Ploaning & Devefoprment Office”
February 1, 2024, Page L of 4.

Since the July 11, 2023 determination during the Building Code Board of Appeals case BCBA2023-
01 (BCBAZ023-01} that Building Permit #2016-00293 (the "Permit”) was active and in effect—
correcting the June, 2, 2023 Staff Mermo that declared it expired- XYZ and Lyme have been
working to re-start the various contracts that were affected by the Staff's actions from December 9,
2022 to July 11, 2023.

This includes the numerous consultants and contractors that constitute the 1 River Park project team
under the direction of Elkus Manfredi Architects and Engeliberth Construction, which were re-
engaged on July 31, 2023 (attached) and as memorialized in our January 5, 2024 memo (attached)
to Lebanon Building Inspector Calvin Hunnewell.

The development work on the Permit was done in conjunction with re-starting leasing conversations
that were suspended by the Staff's actions in 2023, conversations that have now been jeopardized
again by the Staff's February 1, 2024 memo.

The record reflects that not only has there never been a 180-day suspension of work as Section

105.5 of the International Buliding Code dictates, but that any delays are due to the previous
actions of the Lebanon Planning & Development department.
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h is disingenuous that this permit be revoked given what has transpired aver the past 14 months.
Mr. Hunnewell was not in attendance at the BCBA hearing on July 11, 2023. Neither the Building
Inspector, the Planning Director, or the Deputy Planning Director have commificatétd directly with
XYZ or Lyrne about this Permit in any material way since.

XYZ/Lyme are prepared to address and refute the Building Inspector's February 1, 2024 decision as
it relates to Building Permit #2016-00293 and the Conditions of Approval as included upon
issuance on December 29, 2019.

Prior to the April 1, 2024 hearing, the Board of Appeals should be aware that the conditions on
Page 4 ot 4 in the February 1, 2024 memo from Mr. Hunnewell are incorrect, unrelated, and ultra
vires and thus irrelevant to the Permit and this Appeal.

These conditions inappropriately included in this matter by the Building Inspector are related 1o the
Phase 1 Infrastructure improvements spelled out in the River Park Subdivision and Site Plan
Approvals (the "Approvals”), which are separate and distinct from Building Permit #2016-00293.

1 also note that there has been no cffort to address (be items identifled In my letter of March 24,
2023, as needing to be completed prior ta the resumpilon of construction activities (and which
shauld have been compleled prior to the commencement of any construction). These Include:

= Proylding a cost estimate of remaining Phase 1 inlrastructura improvements for review by
the Cily Englneer, and providing securily for such and entering Into @ new Performance
Bond/Sacurily Agreement.

« Providing a conslruction sehedute 1o the Cily Engineer for purposes of refaining a third-
party Inspector, praviding payment of estimated third parnty review costs, and entering into
a third party inspeclion and water & sewer extension agreement.

« Installing adge-of-disiurbance fencing on site o be reviewed by the Cily Engineer,

Coniirming that all state permits have heen obtained or have been updaied, as needed.

To my knowledge, none of the abave have been accomplishad as of the date of this lefter.

Exverpit 20 Expiration of | River Purk Dtive Building Permit #2016-00293, City of L ebanon - Ploaning &
Develupment Office™ bebitnary 1, 2024, Page 4 of 4,

The first two bullet items are specifically referenced in the Subdivision Approvals (originally
Condition #15 in the October 11, 2011 Notice of Action], the December 15, 2017 Subdivision
Agreement (Sections D.1, G.1.1}, and the September 9, 2019 Notice of Action {Conditions 4, 5).
There Is no deadline given, na timeline tied to the Building Permit, and no practical reading that
this must be completed before the commencement of the Building. Simply put, these are not
conditions precedent to the Building Permit.

The deadline for the commencement and completion of the remaining Phase 1 Infrastructure is
otherwise unrelated to the Building Permit in question. The deadline for completion is established

iy LLC Dhevidsaiod By Lytive Froperies 57 Main Seest, ‘Wost Labsgivesa. MEL G204 2

G145 FRED 0 Fax A03676 2810 o Gl aloThim ket lebaoon.com
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by Condition 14-2 of the September 9, 2019 Notice of Action, and as was extended by two years in

the October 12, 2021 Natice of Action.

Bullet #3, insomuch as it relates to the work entitled under the Building Permit and not the
unrelated infrastructure work, will be instailed by the Construction Manager in due course.

Bullet #4 is addressed in Condition 14-4 of the September 9, 2019 Notice of Action, wherein it is
noted that these requirements have been satisfied, and the City has been kept aware of the status
and any requisite extensions of #AaT-0994 and #D2015-0802 throughout the numerous delsys and
project suspensions.

There is an important distinction between the infrastructure work serving the entire phased
development and the conditions relevant to the Permit, which has been cormmunicated numerous
times previously to the Lebanon Planning & Development Department:

1. ina memo from Lyme on March 7, 2023 in response to the Department's February 15, 2023
memo;,
in person at the meeting between Lyme and the Department on March 16, 2023;

3. inthe April 10, 2023 email from Lyme in response to the March 24, 2023 communication
from the Department in which the erroneous conditions were repeated;

4. in the June 1, 2023 “Statement of Facts and Law* from Attorney Philip Hastings on behalf
of XYZ and Lyme;

5. in the June 19, 2023 “Supplemental Statement of Facts and Law” from Attomey Philip
Hastings on behalf of XYZ and Lyme;

6. and, in the August 3, 2023 memo from Lyme and XYZ to the Department.

Put simply, there is no requirement that these items be completed prior to commencement of work
o the Permit. As such, the Buiiding Inspector's suggestion in the February 1, 2024 communication

that “there has been no effort to address these items” by XYZ and Lyme is disingenuous and serves
only to confuse malters and cast doubt upon Lyme and XYZ's efforts.

Attorney Philip Hastings June 1, 2023 “Statement of Facts and Law” and June 19, 2023
“Supplemiental Statement of Facts and Law” prepared for the BCBA2023-01 are attached for
reference by the Board and constitute XYZ/Lyme's position on the previous attempts of the
Building Inspector (o apply these additional conditions- and more~ to an already issued permit.

We request that this matter be included on the agenda for the April 1, 2024 regularly scheduled
hearing of the Lebanon Zoning Board of Appeals/Building Code Board of Appeals so that
resolution may be reached as scon as possible without further delay, cost, and financial risk to
XYZ/Lyme and associated parties,

This appeal is being filed in accordance with Article lll, Section 36-13 Building Code Board of
Appeals, and XYZ Dairy, LLC and Lyme Properties 2, LLC resetve all rights to amend, modify, and
supplement this appeal.

P Py VL Dewillopod by Lyion Properpes 57 M Streal Woep Dabiapon, Mo 83784 3
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MAR

Sincerely,
Cﬁuﬁ, Nar Py Vs 7
Chet Clem David Clem
President, Lyme Properties 2, LLC Manager, XYZ Dairy, LLC
Attached:

3/24/2023: Memo from City with ultra vires conditions

6/1/2023; Statement of Facts and Law, Attorney Philip Hastings

6/19/2023: Supplemental Statement of Facts and Law, Attorney Philip Hastings
7/31/2023: Email to Project Team about re-commencement following 7/11/23 hearing
8/3/2023: Memo from Lyme to Building Inspector re: tamporary cannection

1/5/2024: Memo from Lyme to Building inspector re: update on work underway
2/1/2024: Cover letter {no attachments) from Building Inspector to Lyme

CcC:

Shaun Mullholland, City Manager

David Brocks, Deputy City Manager

Nathan Reichert, Planning & Development Director
Tim Corwin, Deputy Planning & Development Director
Philip Hastings, Esq,, Cleveland, Waters and Bass

1/ 4]
e

4

CR012

Page 254 of 371



CERTIFIED NOTIFICATION LIST

Notice shall be sent by certified mail to the Owner; Applicant, if different from Owner, Abutters; Holders of
conservation, preservation, or agricultural preservation restrictions (as defined under RSA 477:45) on the subject
property; the holders of easements, rights-of-way, and other restrictions, and every engineer, architect, fand
surveyar, or soil or wetlands scientist whose seal appears on any plan submitted to the Board; and any other
persons required by RSA 676:4, I{(d). The names and mailing addresses shall be furnished by the Applicant.

672:3 Abutter. — "Abulter" means any person whose property is located in New Hampshire and adjoins or is
directly across the street or stream from the fand under consideration by the local land use board. For purposes
of receiving testimony only, and not for purposes of notification, the term “abutter” shail include any person who
is able to demonstrate that his land will be directly affected by the proposal under consideration. For purposes
of receipt of notification by a municipality of a local [and use board hearing, in the case of an abutting property
being under a condominium or other collective form of ownership, the term abutter means the officers of the
collective or asscciation, as defined in RSA 356-B:3, XXIIl. For purposes of receipt of notification by a
municipality of a local land use board hearing, in the case of an abutting property being under a manufactured
housing park form of ownership as defined in RSA 205-A1, !, the term "abutter” includes the manufactured
housing park owner and the tenants who own manufactured housing which adjoins or is directly across the street
or stream from the land under consideration by the local land use board.

Source. 1983, 447:1, 1986, 33,2. 2002, 216:1, eff. July 15, 2002,

PLEASE PROVIDE NAMES & MAILING ADDRESSES FOR ALL PERSONS LISTED ABOVE.

Map & Lot Number: 44-21 Map & Lot Number: 44-21

Property Owner: Applicant, Co-Applicant, Agent, or Lessee:
XYZ DAIRY LLC LYME PROPERTIES

57 MAIN ST 57 MAIN ST

WEST LEBANON, NH 03784 WEST LEBANON, NH 03784

Map & Lot Number: 58-27, 44-22 - 44-30 & 44-7| Map & Lot Number: 59-18

XYZ DAIRY LLC STENGER-CRAFT PROPERTIES LLC
57 MAIN ST 112 N MAIN ST

WEST LEBANON, NH 03784 WEST LEBANON, NH 03784

Map & Lot Number: 58-93 Map & Lot Number: 58-97 & 44-9
CUMMINGS, LAUREN H & SANDRA L CAESD LLC

66 CRAFTS AVE 57 MAIN ST

WEST LEBANGN, NH 03784 WEST LEBANON, NH 03784

CR041
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Map & Lot Number: 44-6

193 NMWL, LLC
PQ BOX 137
CONCORD, NH 03302

Map & Lot Number: 44-15 & 44-16

CHURCHILL, WAYNE & TINA M
194 NORTH MAIN ST
WEST LEBANON, NH 03784

Map & Lot Number: 44-4

SALAZAR-KISH, JOLIN M TTEE
32 LEBANON ST, STE A
HANOVER, NH 03755

Map & Lot Number: 44-5

DOWNES, ROBIN C TTEE
187 NORTH MAIN ST
WEST LEBANCN, NH 03784

Map & Lot Number: 44-13

DARTMOUTH COLLEGE TRUSTEES
PO BOX 5188
HANOVER, NH 03755

Map & Lot Number:; 44-19-5600

FALLS AT RIVERS EDGE HOA
PO BOX 1051
NORWICH, VT 05055

Map & Lot Number:

Map & Lot Number:  44-14

BURNS, TRACY A & SALLY J
168 NORTH MAIN ST
WEST LEBANGN, NH 03784

Map & Lot Number: 58-88

CITY OF LEBANON
51 NORTH PARK ST
LEBANON, NH 03768

Map & Lot Number: 44-3

FRIENDS OF RIVER PARK
57 MAIN STREET
WEST LEBANON, NH 03784

Map & Lot Number: 44-10

DVG VENTURES LLC
10 BENNING ST #160-255
WEST LEBANON, NH 03784

Map & Lot Numbher: 58-91

JONES, BECKY P TTEE
67 CRAFTS AVE
WEST LEBANON, NH 03784

Map & Lot Number: 44-19-5700

HOMEOWNERS AT THE FALLS
ATTN: DAN CHASE, COMM MGR
PO BOX 1051

NORWICH, VT 05055

Map & Lot Number:

{Revised 2/8/2024)
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D rummond Matthew C. Decker 603.792.7421
B Admitied in NH, NJ, NY mdecker@dwmlaw.com
ATTORNEYS AT LAW 1 Court Street, Suite 320

Lebanon, NH 03766-1727
603.448 2221 Main
603.448,5949 Fax

June 5. 2024

NH State Building Code Review Board

¢/o Roxie Beall, Administrative Supervisor
NH State Fire Marshal’s Office
Department of Safety

110 Smokey Bear Blvd

Concord, NH 03301
Bldg d . A
RE:

Dear Ms. Beall.

My firm represents the building inspector in Lebanon, NH. Pursuant to RSA 674:34, 11,
RSA 155-A:10,IV(e), RSA 155-A:11-b and the NH State Building Code Review Board
administrative rules, Ber 200, I am enclosing an original and 16 copies of a Notice of Appeal and
Petition secking the State Building Code Review Board's review of a decision of the local
Lebanon Building Code Board of Appeals (BCBA).

The written decision that is the subject of the building inspector’s appeal, adopted by the
Lebanon BCBA at a meeting on May 6, is attached to the Petition as Attachment A.

I'am hand delivenng these documents to 110 Smokey Bear Blvd. on your instruction that
nobody is physically present at 33 Hazen Road to receive hand delivery.

Please do not hesitate to contact my office with any questions or concerns. | am grateful
for your assistance in this matter.

Sincerely

Matthew C. Decker
Enclosures

ce Lebanon City Manager (e-mail only)
Lebanon Building Inspector (¢-mail only)
Lebanon Building Code Board of Appcals,
¢/o Lebanon Planning & Development Director N. Reichert
Philip Hastings, Esq. (e-mail only)

800.727.1841 | dwmiaw com
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State of New Hampshire
State Building Code Review Board

APPEAL OF CITY OF LEBANON’S
BUILDING CODE BOARD OF APPEALS DECISION
Pursuant to RSA 674:34, II, RSA 155-A:10,IV(e), and RSA 155-A:11-b

Docket #

(In Re: Appeal of Administrative Decision of Building Inspector
by Lyme Properties, 2, LLC, Agent for XYZ Dairy, LLC
River Park Development
West Lebanon, New Hampshire)

NOTICE OF APPEAL / PETITION

Now comes the Building Inspector for the City of Lebanon, NH, by and through his
attorneys, Drummond Woodsum & MacMahon, and hereby appeals a decision of the Lebanon
Building Code Board of Appeals, reversing the Building Inspector’s administrative
determination under 2009 International Building Code §105.5 that a building permit had become
invalid because the work authorized on the site by such permit was suspended for a period of
more than 180 days after the time the work was commenced. In support of his appeal, the
Building Inspector alleges as follows:

Introduction

1. This appeal concerns the correct interpretation of Section 105.5 of the 2009
International Building Code (IBC), as adopted by the New Hampshire legislature as the state
building code under RSA 155-A for the time period relevant to this appeal.!

2. On February 1, 2024, the Building Inspector issued to property owner XYZ
Dairy, LLC (“XYZ”) a written notice that building permit #2016-00293 pertaining to XYZ’s
property at 1 River Park Drive (Tax Map 44, Lot 21) had expired and is deemed to be invalid due
to a period of inactivity at the site in excess of 180 days prior to February 1 pursuant to 2009 IBC
§105.5.

3. 2009 IBC §105.5 (Expiration) provides, in relevant part, that “[e]very permit
issued shall become invalid... if the work authorized on the site by such permit is
suspended or abandoned for a period of 180 days after the time the work is commenced”.

4. XYZ appealed the Building Inspector’s decision to the Lebanon Building Code
Board of Appeals (BCBA). XYZ did not materially contest that physical work on the site had
been suspended for a period of more than 180 days, but argued that it had been making off-site

! The text of 2009 IBC Section 105.5 is identical to Section 105.5 in the 2018 IBC, the currently-effective version of
the state building code per RSA 155-A:1,1V.
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preparations that it had vaguely described in a January 5, 2024 letter to the Building Inspector as
“working toward the Spring, 2024 construction season”.

5. On May 6, 2024, the BCBA issued a decision reversing the Building Inspector’s
determination that the building permit had expired. A copy of the BCBA’s written decision is
attached hereto as Attachment A.

6. The Building Inspector is hereby appealing the BCBA’s decision because, inter
alia, the BCBA incorrectly interpreted the term “work authorized on site by such [building]
permit” in IBC §105.5, and improperly ruled that conclusory evidence of unspecified off-site
“efforts” related to the development, not submitted to the Building Inspector before February 1,
was sufficient to establish that work authorized on site by the building permit had not been
suspended for 180+ days and, therefore, the building permit had not expired.

Parties

7. The Building Inspector a/k/a Building Official a/k/a Code/Health Inspector is the
City official given authority under RSA 676:11 and Lebanon City Code Ch. 36, §36-1(C), “to
issue building permits as provided in RSA 676:11-13, and any required certificates of use and
occupancy, and to perform inspections as may be necessary to assure compliance with the State
Building Code”. At the time of the BCBA decision that is the subject of this appeal, the Building
Inspector was Calvin Hunnewell. The current Building Inspector, advancing this appeal in Mr.
Hunnewell’s stead, is Leigh Hays. The Building Inspector’s mailing address is City Hall, 51 N.
Park Street, Lebanon NH 03766.

8. The appellee is the Lebanon Building Code of Appeals. Lebanon City Code Ch.
36, §36-13(A) designates the Lebanon Zoning Board of Adjustment to act as the Building Code
Board of Appeals per RSA 673:1. The BCBA’s mailing address is City Hall, ¢/o Planning &
Development Dept., 51 N. Park Street, Lebanon NH 03766.

9. The property owner/building permitee before the BCBA was XYZ Dairy, LLC,
c/o Lyme Properties, 57 Main Street, West Lebanon, NH 03784. XYZ is represented by
Attorney Philip M. Hastings of Cleveland, Waters and Bass, P.A., Two Capital Plaza, 5" Floor,
Concord, NH 03302-1137. Tt is anticipated that XYZ will seek to intervene in this appeal.

Jurisdiction and Venue

10.  The NH State Building Code Review Board has jurisdiction over this appeal and
is the proper venue for this appeal pursuant to RSA 674:34, 11, RSA 155-A:10, IV(e), and
RSA 155-A:11-b, because this appeal concerns a dispute over the correct interpretation of IBC
§105.5.

11.  RSA 674:34, 1l provides: “Appeals of decisions of any local building code board
of appeals shall be made within 30 days of the board’s decision to the state building code review
board as outlined under RSA 155-A:10, IV(c).”

12. RSA 155-A:10, IV(e) [formerly IV(c)] provides: “The [state building code
review] board may hear appeals of final decisions of any local building code board of appeals

Page 260 of 371



established under RSA 674, provided that the appeal shall be based on a claim that the intent of
the code or the rules legally adopted thereunder have been incorrectly interpreted, the provisions
of the code do not fully apply, or there is an alternative construction. The board shall not have
authority to waive or grant variances to requirements of the code.”

13.  RSA 155-A:11-b, I and I1, provide: “I. The board shall hear appeals of final
decisions of any local building code board of appeals established under RSA 674. 1I. An
application for appeal shall be based on a claim that the intent of the code or the rules legally
adopted thereunder have been incorrectly interpreted, the provisions of the code do not fully
apply, or an alternative construction is proposed. The board shall not have authority to waive or
grant variances to requirements of the code.”

Procedural Background

14.  The Building Inspector issued to XYZ a building permit #2016-00293 (the
“Permit”) on December 31, 2019. The Permit was for the construction of a new mixed-use
commercial building at XYZ’s property referenced above, a/k/a Lot #1 at the so-called River
Park subdivision.

15.  Due to the date of application for the Permit, the parties agreed that it is governed
by the 2009 version of the International Building Code.

16.  On February 1, 2024, the Building Inspector issued to XYZ a notice that the
Permit had expired under 2009 IBC §105.5, upon his determination that the work on the site
authorized by the Permit was suspended or abandoned for a period of greater than 180 days.

17.  XYZ appealed the Building Inspector’s February 1 notice to the BCBA. After a
public hearing held on April 1 and April 18, 2024, the BCBA issued a written decision on May
6, 2024 ( reversing the Building Inspector’s decision.

18.  This appeal of the BCBA final decision is being filed within 30 days of the final
decision per RSA 674:34.

Facts Common to All Counts
19. Permit #2016-00293 was issued to XYZ on December 31, 2019

20.  The Building Inspector granted XYZ a number of extensions to its 180-day
deadline to commence work on the site authorized by the permit, per IBC §105.5.

21, XYZ commenced work on the site authorized by the permit on November 29,
2022, when XYZ began excavation within the building footprint.

22.  XYZ stopped work on the site on November 29, 2022, when it encountered a
stormwater pipe, the relocation of which was included in XYZ’s approved plans for the River
Park development.
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23. Between November 29, 2022 and February 1, 2024, no further work authorized
by the permit was performed on the site.

24, Between November 29, 2022 and February 1, 2024, XYZ did not request any
extension of time from the Building Inspector, as allowed under IBC §105.5.

25.  The Building Inspector issued XYZ a notice of expiration of the Permit pursuant
to IBC §105.5 on February 1, 2024.

26.  Atthe April 1 and April 18 public hearing on XYZ’s appeal to the BCBA, the
Building Inspector asserted through counsel that his intent in declaring the Permit expired was
not to “kill” the project, but rather that he assumed XYZ would apply for a new permit when it
was ready to proceed with construction, XYZ’s prior permit fees would be applied to the new
permit, and that the new permit would be issued under the current (2018) IBC rather than the
two-versions-old 2009 IBC, simplifying the task of constructing and inspecting the project in
accord with the current version of the code rather than in accordance with an outdated code
version.

27.  Atthe April 1 and April 18 public hearing on XYZ’s appeal to the BCBA, XYZ
did not assert that any physical work had been performed on the Lot #1 construction site in the
180 days prior to February 1, 2024, nor did XYZ assert that the Building Inspector had failed to
observe such work.

28.  Atthe April 1 and April 18 public hearing, XYZ submitted brief testimony and a
short affidavit in support of its allegation that it had incurred off-site costs and entered into
contractual obligations relating to future development of the site.

29.  XYZ did not present evidence or argument supporting a conclusion that the acts
to incur off-site costs, or enter into contractual obligations, could only occur pursuant to an
active building permit. In other words, these acts were not “authorized by” the Permit under the
meaning of IBC §105.5.

30.  Prior to the public hearing, the Building Inspector was not aware of the costs and
contractual obligations allegedly incurred by XYZ, and XYZ did not assert at the hearing that the
Building Inspector was aware or had notice of such prior to February 1.

31.  The Building Inspector’s counsel was not permitted to cross-examine XYZ’s
representatives concerning their proffered evidence for off-site preparations.

COUNT L:
The BCBA Incorrectly Interpreted 2009 IBC Section 105.5

32.  The Building Inspector repeats and realleges each foregoing paragraph as if fully
set forth here.

33.  The entire text of 2009 (and 2018) International Building Code Section 105.5 is as
follows:
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105.5 Expiration. Every permit issued shall become invalid unless the work on
the site authorized by such permit is commenced within 180 days after its
issuance, or if the work authorized on the site by such permit is suspended or
abandoned for a period of 180 days after the time the work is commenced. The
building official is authorized to grant, in writing, one or more extensions of time,
for periods not more than 180 days each. The extension shall be requested in
writing and justifiable cause demonstrated.

34.  The term “work” or “work authorized on the site by such permit” is not defined in
the IBC.

35.  Per IBC §201.4, “[w]here terms are not defined through the methods authorized
by this section [201], such terms shall have ordinarily accepted meanings such as context
implies.”

36. Where a term or phrase is clear and unambiguous, its plain meaning must be
applied without inquiry as to whether a different meaning may have been intended.

37.  The BCBA incorrectly interpreted the meaning of 2009 IBC §105.5 by
substituting the clear, unambiguous and plain meaning of the phrase “work authorized on the site
by such permit” with the BCBA’s own interpretation of the word “work”.

38.  Alternatively, even if, arguendo, the phrase “work authorized on the site by such
permit” is ambiguous and subject to legal interpretation, the BCBA also incorrectly interpreted
the meaning of “work” when it did not weigh the modifying words “authorized on the site by
such permit”, and did not consider the implied context of the rest of the IBC, as required by IBC
§201.4.

39.  The BCBA'’s interpretation of 2009 IBC §105.5 was also not in accord with the
canons of statutory construction applied by New Hampshire courts to interpret legislative intent.
When examining the language of a statute or code, the BCBA was required to ascribe the plain
and ordinary meaning to the words used. See

. The BCBA was also required to interpret
legislative intent from the code as written and could not consider what the legislature might have
said or add language that the legislature did not see fit to include. Id. The BCBA was required
to interpret a code section in the context of the overall statutory scheme and not in isolation. Id.
In other words, the BCBA was required discern the intent of the legislature as expressed in the
words of the code considered as a whole. Dem 167 N.H. 130, 134
(2014).

40.  The BCBA erronecously cherry-picked the word “work™ out of the phrase “work
authorized on the site by such permit” and erroneously adopted an overly-broad dictionary
definition of the word: “effort, exertion or activity directed to produce or accomplish
something”.

41.  The BCBA erroneously substituted its own equitable opinion for the plain
meaning of black letter law when it held that “[t]he true intent of Section 105.5... is primarily
administrative in nature” and that Section 105.5 “does not purport to regulate ‘not inactive, but
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not really active enough’ activities in construction.” This interpretation is nowhere to be found
in the plain text of the IBC.

42.  The BCBA erroneously substituted its own equitable opinion for the plain
meaning of black letter law when it held that the Building Inspector’s “generous” determination
that work on the site had commenced on November 29, 2022 could estop the Building Inspector
from applying the plain meaning of §105.5 after no further work was performed on the site
between November 29, 2022 and February 1, 2024. The BCBA had no authority to lessen the

requirements of the IBC on equitable grounds.

43.  The BCBA erroncously concluded that “the true intent of Section 105.5 of the
[IBC] is to require effort, exertion or activity to accomplish the goal of developing the site” and
““Work’ does not necessarily mean that a physical alteration must occur at the site.”

44.  The BCBA'’s interpretation of IBC §105.5 makes it effectively impossible for the
Building Inspector to enforce the section, as he cannot know when some “effort” has
commenced off-site, or whether some “effort” is occurring on an ongoing basis to avoid
suspension or abandonment of a building permit, and he cannot evaluate the quality or quantity
of such “effort”.

45.  To the extent the the BCBA'’s interpretation of IBC §105.5 implies that a building
inspector must make inquiries to a permitee regarding off-site “effort”, this interpretation
improperly shifts an evidentiary burden to the building inspector, while “work authorized on the
site by such permit” should generally evident from simply observing or inspecting a building
site.

46.  Accordingly, the State Building Code Review Board should reverse the BCBA
and order that the plain meaning of the phrase “work authorized on the site by such permit”
applies to the facts before the BCBA and, where no work on the site occurred for 180 days prior
to February 1, 2024, the Permit was duly declared expired.

COUNT II:
After-the-Fact Affidavits and Testimony of Off-Site Work
Cannot Be Evidence of “Work Auth

47.  The Building Inspector repeats and realleges each foregoing paragraph as if fully
set forth here.

48.  Separate from its erroneous interpretation of the term “work authorized on the site
by a building permit”, the BCBA also erred in accepting testimony and affidavits presented at the
hearing as evidence of “work”.

49.  Work that is performed on a work site to construct a new building, pursuant to a
building permit, may be observed by a building inspector in real time simply by visiting the site,
but the evidence of “work” submitted by XYZ to the BCBA was not information observable by
the Building Inspector or made available to him before his February 1 determination that the
Permit had expired.
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50.  The BCBA'’s decision incorrectly interprets IBC §105.5 by impliedly holding that
a permitee can resuscitate an expired permit by making an afier-the-fact assertion of unspecified
off-site efforts to advance a project.

51.  The BCBA’s decision also incorrectly interprets IBC §105.5 by impliedly holding
that a building inspector cannot determine that a building permit has expired without first
contacting the permitee and requesting information about off-site efforts over the past 180 days.

52.  The BCBA’s decision also incorrectly interprets IBC §105.5 by allowing a
permitee to substantiate its off-site efforts with conclusory testimony and affidavits, without
disclosing the specific details of where and why money is being spent, what retained
professionals might be working on, or how and to what extent all this relates to or constitutes
“work authorized on the site by a building permit”.

53.  Accordingly, the State Building Code Review Board should reverse the BCBA
and order that IBC §105.5 may be enforced by the Building Inspector through his observations of
the construction site.

WHEREFORE, the Lebanon Building Inspector, by and through his counsel, respectfully
requests that the Honorable New Hampshire State Building Code Review Board:

A. TIssue an Order of Notice and schedule a hearing under Ber 200;
B. Reverse the decision of the local Lebanon Building Code Board of Appeals;

C. Hold that Building Permit #2016-00293 is expired and invalid because, pursuant to 2009
IBC Section 105.5, the work authorized on the site by the Building Permit was
suspended or abandoned for a period of 180 days after the time the work on site
authorized by the permit was commenced; and

D. Grant such other and further relief as is fair and just.
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DATED this 5th day of June, 2024.
Respectfully Submitted,
On behalf of the Lebanon Building Inspector
By his Attorneys,

/,
/ / ?{’/ }/{%’ C L{;(’%?

Matthew C. Decker, NH Bar #267540

DRUMMOND WOODSUM &

MACMAHON

1 Court Street, Suite 320

Lebanon, New Hampshire 03766-1727

(603) 792-7421

mdecker@dwmlaw.com
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Notice of Appeal/Petition was served this day upon
the Lebanon Building Code Board of Appeals, c/o Lebanon Planning & Development Director
Nathan Reichert, by hand delivery and by e-mail, and upon Philip Hastings, Esq., attorney for
XYZ Dairy, LLC, by U.S. Mail and by e-mail.

Date: June 5, 2024 By: [/Zr?////{l - Zl;g_,f/?/
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ATTACHMENT A

XYZ Dairy, LLC (“XYZ"), 1 River Park Dr (Tax Map 44, Lots 21-30 & Map 44, Lot 7) Zoned R-3,
CBD and IND-L. Pursuant to City of Lebanon Code 36-13.A Building Code Board of Appeals,
an appeal of the Building Official's determination that Lebanon Building Permit #2016-00293
has expired and is deemed to be invalid. BCBA2024-01

Duly noticed hearings were held on April 1st and 18th, 2024. Testimony and legal argument
were taken from Appellant, represented by Attorney Philip Hastings and XYZ representatives
David Clem and Chet Clem. Testimony and legal argument were taken from the City,
represented by Attorney Matthew Decker and Building Official Calvin Hunnewell. XYZ and the
City were provided the opportunity to submit additional briefing or information; as well as to
refute, rebut and clarify until both rested their cases. Dan Nash, a member of the public, spoke
in favor of granting the appeal.

This Board has jurisdiction over this matter pursuant to NH RSA 674:34. Lebanon’s Building
Official, interpreting Section 105.5 of the 2009 International Building Code (“IBC”), ruled that
permit 2016-00293 has expired and is no longer valid. XYZ is the landowner and is aggrieved
by that decision. In this matter, our jurisdiction is derived from XYZ's claim that the true intent
of the code has been incorrectly interpreted”.

The positions of the parties are summarized as follows:

The Building Official, through the City Attorney, argues that IBC section 105.1 defines what
activities require a permit and section 105.2 defines what activities are exempt. The Building
Official further argues that if XYZ’s activities require a permit (105.1), then the activity required
to ensure the permit's continued validity must be activities identical to those that required the
permit in the first place. The City advocated for denying XYZ's appeal based on its belief that
Section 105.5 requires that work be physical, on the approved site, and any such work be the
type that would [if considered individually] require a permit.

XYZ, through its attorney, argues that the position taken by the City is overly constrained and
not reflective of the true intent of the code. XYZ argues that its continued investment in the
project, and development efforts over the relevant six month period constitute “work.” XYZ also

argues that it is entitled to rely upon prior interpretations of Section 105.5 of the Code made by
the City.

Interpretations of the IBC are a question of law, and our review is de novo.
FINDING OF FACTS:

We find the following facts in this matter:

' Neither party introduced the 2009 IBC into the record, but it is undisputed and a public document
adopted by New Hampshire State Law.
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1) The Building Official issued XYZ Permit #2016-00293 on December 31, 20192

2) XYZ paid a fee of $90,492 for the permit.

3) The Building Permit is for the development of a new mixed-use commercial building
4) The building permit states:

Description of Work: New mixed-use commercial building within Lot #1 of the River
Park Subdivision

5) The development of a new building on a previously undeveloped site is a complex, multi-
part endeavor. This endeavor requires engineering, architectural planning, multi-agency
coordination, materials procurement and contractor scheduling. Although not unusual for any
major construction project, these complex activities are distinguishable from common single
action activities that also require permits, such as a minor residential electrical upgrade or
heating furnace installation.

6) The Building Official issued a letter to XYZ on March 24, 2023. That letter identified 8
bullet-pointed topics discussed on March 16, 2023. None of the eight topics discussed involved
actual completed physical work at the building site. The written determination of the Building
Official states as follows (emphasis added)?:

As a result of the meeting and your follow up e-mail sent later the same day, we agree
that you have justified the
partners constitutes commencement of work at 1 River Park Drive in accordance with City of
Lebanon Building Permit #2016-00293.

7) The Building Official issued a letter to XYZ on February 1, 2024. The written
determination of the Building Official states as follows:

It is my determination that the work on the site authorized by Building Permit #2016-
00293 has been suspended or abandoned for a period of greater than 180 days. Consequently,
Building Permit #2016-00293 has expired and is invalid.

8) In the six month period preceding the Building Official’'s February 1, 2024 determination
of expiration, XYZ incurred direct costs relative to the development of the site totaling $221,838
and incurred contractual obligations to pay another $652,303.# In that same time period XYZ
engaged three engineering firms and one architect to move the project forward. The amount of
money invested in the project within the relevant six month period equates to more than nine

2 The Building Permit file was not submitted in this case but is undisputed, in possession of both the City
of Lebanon and XYZ, and a public record.

3 This communication is unsigned, but neither party disputes its authenticity and the Building Official
confirmed that he authored and sent it.

4 Testimony in April 1 and 18 hearings and sworn affidavit of David Clem.
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times the original cost of the permit and exceeds seven percent of the $12,296,100 total
estimated cost of construction.

9) The City conceded the following points in the hearings: that Section 105.5 does not set
a high bar for “work™, that it is “obvious that there are aspects of construction projects that are
supported by offsite operations and preparation to perform™, that “one day of work every 179”
would be sufficient to keep the permit active’, that the City believes that it “must do what the law
says even when it makes no sense,” that there are items of work that could occur offsite that
the City would accept as work®. The City furthermore conceded that Section 105.5 does not
purport to regulate the intensity or pace of work progress™.

10)  The Building Official testified that the instant case is unusual and the only time that he
can remember expiring a building permit in this manner. The City’s Director of Planning and
Development also added that the Planning and Development Office must contend with how to
dispense with voluminous numbers of permits that are applied for and never acted upon.

RULINGS OF LAW
We make the following rulings of law in this matter:

1) The true intent of Section 105.5 of the Code is primarily administrative in nature. The
Board finds that this section exists primarily to dispose of numerous permits that are applied for
and never acted upon, rather than to be an enforcement lever in adjudicating active permit
disputes or regulating the pace of construction. Section 105.5 does not purport to regulate “not
inactive, but not really active enough” activities in construction.

It is possible that one developer may believe it to be economically advantageous to
hyper-accelerate a project and complete a project quickly, paying substantial overtime and
expedite fees in doing so. Conversely, it is possible that a different developer could elect to
proceed at a more leisurely pace. To the extent that the City is concerned about “slow rolling”
projects or “system gaming” and wishes to enact a policy to regulate construction intensity, this
is best pursued through legislative process.

2) Section 202 of the IBC (“Definitions”) does not define “work.” Nonetheless, section
105.5 uses the term “work” thrice. See below with emphasis added:

® See meeting media, video tape of April 18, 2024 Hearing at minute 11

5 |bid at minutes 34-35

7 Ibid at minutes 41-42, the amount of work is not an issue and a hole in the ground suffices

8 Ibid at minute 45

9 lbid at minutes 48-51, for instance “a signed notice to proceed from a contractor”, see also minutes 35-
36

9 ibid at minutes 41-42
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Every permit issued shall become invalid unless the work on the site authorized by such
permit is commenced within 180 days after its issuance, or if the work authorized on the site by
such permit is suspended or abandoned for a period of 180 days after the work is commenced.

Whatever “work” happens to be, the Board believes that the three instances of “work” within this
section should be read harmoniously with each other.

The March 24, 2023 letter from the City to XYZ interpreted the first and third appearances of
“work” when it opined “we agree that you have justified the you have been
preparing with your construction partners constitutes commencement of work at 1 River Park
Drive in accordance with City of Lebanon Building Permit #2016-00293.”

As a general rule, decisions must either adhere to precedent or indicate a valid reason why a
different result is reached on essentially the same set of facts. The City’s explanations that it
previously provided “charitable treatment” and a “longer leash” to the landowner are not valid
explanations for a different result on the same facts. Accordingly, we hold that since “work” as
previously found by the City in the March 2023 letter includes “preparation work”, similar
“preparation work” must also count as work in the absence of a valid justification for a different
approach.

3) Furthermore, the Board disagrees with the City’s position that, in order to keep a permit
active, Section 105.5 mandates very specific physical site activities identical to those that
required the original permit. 1t is correct that the developer has items in the project that,
individually, would require permits. However, the approved “Description of work” in the permit is
for the end result and not the individual, unbundled components. The end result of the
permitted work is to be a “New mixed use commercial building.” The proper question is not “did
you perform a physical activity on the site that would, if applied for individually, need a permit”
but rather “did you engage in effort, exertion or activity to produce a new mixed use commercial
building on the site.”

The City, several times in the hearings, conceded as much. Despite advocating for its
constrained reading of the code, the City repeatedly conceded that there were multiple off-site
activities that could constitute “work™ under section 105.5.

4) If the project was completed the “new mixed use commercial building” on the site would
be seen by a reasonable person as “a product of effort, exertion or activity!'.” Based upon this,
the reasonable definition of “work” prior to a project’s completion would be “effort, exertion or
activity directed to produce or accomplish something'2.” In this case, the “something” to be
accomplished by the “work on the site authorized by the permit” is the “new mixed use
commercial building.”

1 See, for instance, the definition of “work” at , definition #8
12 5ee, for instance, the definition of “work” at , definition #1
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XYZ has spent hundreds of thousands of dollars, committed to spending hundreds of
thousands more, and retained at least four licensed and qualified professional service providers
to promote the completion of the described work - all within the six month period preceding the
appealed decision. XYZ has also engaged in inter-departmental and inter-agency
communication and activity to advance its project.

We recognize that the City believes that these activities fall far short of an optimal level
of diligence and intensity, but Section 105.5 does not purport to regulate either diligence or
intensity. We also recognize that the City finds the interaction with XYZ to be extremely difficult.
XYZ may, in fact, be pursuing its project through antagonistic and confrontational means. If
true, that would be unfortunate, but it is also unfortunately outside of the parameters of Section
105.5 to impose or develop a policy on preferred manners of developer-municipal interaction.

The Board finds that the true intent of Section 105.5 of the code is to require effort,
exertion or activity to accomplish the goal of developing the site. The City previously ruled that
a minor breaking of ground at the site, possibly performative, was sufficient to satisfy the
requirements of 105.5. “Work” does not necessarily mean that a physical alteration must occur
at the site’. The efforts, exertions and activities testified to by XYZ to pursue the development
of the site are substantially in excess of the “low bar” set by the City. Those efforts, including
the substantial expenditure of investment capital, advanced the "work authorized on the site”,
and need not have actually occurred on the land itself in order to qualify under Section 105.5.

5) Finally, the Board issues two clarifications. First, not every activity identified by XYZ
qualifies as “work” pursuant to 105.5. A lease proposal to a prospective tenant for a building
that is not yet built is not “work” as contemplated in the IBC. Second, nothing in this ruling
diminishes the very extensive power of the Building Official to enforce compliance with the
Code, as well as other ordinances and regulations through IBC 2009 Section 105.6.

13 Although out-of-state rulings have no precedential value over us, the Board references the highly
informative ruling from the North Carolina Supreme Court in Morris Communs. Corp. v. City of Bessemer
365 NC 152, ruling in favor of the landowner who argued that “"work” encompasses the border range of
activities necessary [ to complete a project].” and “Webster’s Dictionary defines “work” to include
“sustained physical or mental effort to overcome obstacles and achieve an objective or result”....Applying
this definition to the Bessmer City ordinance, the term “work” has a broader meaning than mere visible
evidence of construction.”

Page 272 of 371



DECISION

For all of the reasons set forth above, including but not limited our findings of fact and
rulings of law, the City of Lebanon Building Code Board of Appeals on this 6th Day of May 2024
hereby GRANTS the appeal of XYZ Dairy, LLC.

Seconded by

Vote

Page 273 of 371



EXHIBIT 22



State of New Hampshire
State Building Code Review Board

Physical Address:
NH State Fire Marshal's Office
Department of Safety
110 Smokey Bear Blvd
Concord, NH 03301

Mailing Address:
Office of the Commissioner,
Department of Safety,
33 Hazen Road
Concord, NH 03305

(603) 223-4315

Docket No. 24-3
Appeal of the City of Lebanon Building Code Board of Appeals
in Re: Appeal of Administrative Decision of Building Inspector

FINAL ORDER

This is an appeal from the City of Lebanon’s Building Code Board of Appeals based on the
interpretation of the word “work.” Specifically, what actions qualify as “work” sufficient to keep an
issued building permit active under the New Hampshire Building Code, specifically Subsection
105.5 of the International Building Code.! In applying this subsection of the Code, the City of
Lebanon Building Inspector determined a building permit was rendered invalid due to a period of
physical inactivity at the proposed building site. XYZ Dairy, LLC, the permittee (and Intervenor),
appealed this decision to the City of Lebanon Building Code Board of Appeals (BCBA). The BCBA
reversed, holding that “work” under Subsection 105.5 encompassed a broad realm of activities
and therefore had been misapplied by the building inspector. This appeal followed.

On July 12, 2024, we held a hearing and heard arguments from the City of Lebanon Building
Inspector and XYZ Dairy, LLC. After hearing the arguments and reviewing the record of the BCBA,
we hold that the BCBA incorrectly interpreted the word “work” given the context and use of the

word throughout Section 105 of the Code. We therefore reverse the BCBA’s decision and remand.

MATERIAL FACTS

The material facts, as found by the Lebanon Building Code Board of Appeals,? include the

following:

' The “New Hampshire Building Code” includes the adoption of the of the International Building Code 2018, as published by the
International Code Council Inc. See RSA 155-A:1, IV, The parties agree, however, that the permit at issue here should be reviewed
under the 2009 edition of the International Building Code. The provision subject to review, Subsection 105.5 of the Intemational
Building Code, is the same under the 2009 and 2018 editions of the International Building Code.

2 These material facts were uncontested by the parties and we, as a body with limited appellate review authority focused on
questions of law, give deference to the local building code board of appeals as the fact-finder. See RSA 155-A:10, IV(e) and RSA
155-A:11-b.
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1. The City of Lebanon Building Inspector issued XYZ Dairy, LLC (XYZ) a building permit on
December 31, 2019, based on the 2009 edition of the International Building Code. CR170,
CR176.3

2. The permit is for the development of a new mix-use commercial building. CR171, CR176.

3. Under “Description of Work” the building permit states: “New mixed-use commercial
building within Lot#1 of the River Park Subdivision.” Id.

4. The development of a new building on a previously undeveloped site is a complex, multipart
endeavor, requiring engineering, architectural planning, multi-agency coordination,
materials procurement, and contractor scheduling. Id.

5. On March 24, 2023, the Lebanon Building Inspector issued a written determination via
letter to XYZ regarding the commencement of “work” at the building site. That letter
identified eight topics discussed with XYZ, but none of these involved physical work at the
building site. Nevertheless, the Building Inspector determined, “[a]s a result of the meeting
and your follow-up e-mail sent later the same day, we agree that you have justified the
preparation work you have been preparing with your construction partners constitutes
commencement of work at 1 River Park Drive in accordance with [the issued building
permit].” Id.

6. On February 1, 2024, the Building Inspector issued a letter to XYZ Dairy, LLC containing a
written determination that its building permit was invalid. Specifically, the letter states, in
part: “It is my determination that the work on the site authorized by [the building permit|
has been suspended or abandoned for a period of greater than 180 days. Consequently,
[the building permit] has expired and is invalid.” Id.

7. In the six-month period preceding the Building Inspector’s February 1, 2024,
determination, XYZ incurred direct costs in excess of $220,000 and entered into
contractual obligations in excess of $650,000 in furtherance of the development of the new,
mixed-use commercial building for which the permit was issued. Id.

8. In the six-month period preceding the Building Inspector’s February 1, 2024, XYZ also
engaged three engineering firms and one architect in support of developing the new, mixed-

use commercial building. Id.

STANDARD OF REVIEW

This matter is before us pursuant to RSAs 155-A:10, IV(e); 155-A:11-b; and 674:34, II. The
singular claim is that the New Hampshire Building Code, specifically Subsection 105.5 of the

International Building Code, has been incorrectly interpreted by the Lebanon Building Code Board

3 “CR refers to the Certified Record of the Lebanon Building Code Board of Appeals, which was bates numbered and provided to
this Board. The decision of the BCBA is contained in the record twice, at CR 170-174 and CR175-179.
2
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of Appeals. As the New Hampshire Building Code has been adopted by the General Court-RSA
155-A:1, IV-this appeal is focused on the interpretation of a statute.

The interpretation and application of a statute presents questions of law, which as an
appellate body, this Board reviews de novo. Bennett v. Town of Hampstead, 157 N.H. 477, 483
(2008). Accordingly, we use the record of the local building code board of appeals but review the

board’s interpretation and application of the Code without deference to the board’s decision.

ANALYSIS & CONCLUSIONS OF LAw

The issue before us is the interpretation of the State Building Code of New Hampshire
Subsection 105.5 and its use of the term “work.” Subsection 105.5 uses the term “work” three
times. And Section 105, Permits, as a whole uses the term “work” nineteen times. Yet the term is

undefined in this section and throughout the Code.
Subsection 105.5 states, in full, the following:

105.5 Expiration

Every permit issued shall become invalid unless the work on the site authorized by such
permit is commenced within 180 days after its issuance, or if the work authorized on the site
by such permit is suspended or abandoned for a period of 180 days after the time the work is
commenced. The building official is authorized to grant, in writing, one or more extensions of
time, for periods not more than 180 days each. The extension shall be requested in writing
and justifiable cause demonstrated.

In interpreting this provision, the Lebanon Building Code Board of Appeals (BCBA) held that
engagement in any effort, exertion, or activity directed to accomplish the goal completing the
permitted building on the site qualified as “work” sufficient for a permit to remain active. See
CR178-179. We conclude that such an expansive interpretation of the term “work” is unsupported
by the context.

When reviewing the interpretation of the New Hampshire Building Code, we apply the rules of
statutory construction. See Harrington v. Town of Warner, 152 N.H. 74, 79 (2005). Under these
rules, words and phrases must be given their ordinary meaning unless it appears from the context
that a different meaning was intended. Greenland v. Bunker, 118 N.H. 783, 785 (1978); see also,
Subsection 201.4 of the International Building Code (mandating that undefined terms must have
ordinarily accepted meanings such as the context implies). We interpret the intended meaning of
the Code from the words used and enacted; we do not consider what the legislature might have
said or add language that was not included. N. H. Alpha of SAE Trust v. Town of Hanover, 174
N.H. 269, 274 (2021). We do not interpret a word or phrase of the Code in isolation, but in the
context of the overall scheme. See id.; see also Subsection 201.4. So, to understand the term

“work” as used within Subsection 105.5, we look to Section 105 and the Code as a whole. See
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Dembiec v. Town of Holderness, 167 N.H. 130, 134 (2014); see also Subsection 201.4; Antonin
Scalia and Bryan Garner, READING LAW: THE INTERPRETATION OF LEGAL TEXTS, 167-173 (explaining
the “Whole Text” and the “Presumption of Consistent Usage” canons of statutory interpretation).

Subsection 105.1 details what “work” requires the issuance of a permit, while Subsection
105.2 exempts certain “work” from the permit requirements of the Code. Under Subsection 105.1,
any “owner or owner's authorized agent who intends to construct, enlarge, alter, repair, move,
demolish or change the occupancy of a building or structure, or to erect, install, enlarge, alter,
repair, remove, convert or replace any electrical, gas, mechanical or plumbing system, the
installation of which is regulated by [the] code, or to cause any such work to be performed,” must
first apply to the appropriate building official and obtain the required permit.

To apply for a permit, the applicant must, among other things, identify and describe the
“work to be covered by the permit”, describe in a manner that readily identifies and definitively
locates the “proposed building or work”, “indicate the use and occupancy for which the proposed
work is intended”, and “state the valuation of the proposed work.” See Subsection 105.3.

After receiving an application, the appropriate building official must issue a building permit if
satisfied that the “proposed work conforms to the requirements of [the] code” and the applicable
laws and ordinances. Subsection 105.3.1. The issued permit, however, is rendered invalid if the
“work authorized on the site by the permit” is not commenced within 180 days of issuance or if
the “work authorized on the site by the permit” is suspended or abandoned for a period of 180
days. Subsection 105.5. Upon issuance of a permit, the permittee is required to keep the permit or
a copy of the permit “on the site of the work until the completion of the project.” Subsection 105.7.

In reviewing the term “work” within Section 105 as a whole, it is apparent that the
appropriate interpretation of “work” is neither overly expansive nor extremely narrow.

From its use throughout the section, the term “work” refers to activities that are regulated by
the Code. The activities range from constructive acts to destructive acts and vary from large to
small. But it does not include all efforts, exertions, or activities directed toward an ultimate end
result. Nor does the term “work” encompass efforts and activities that occur beyond the identified
and definitively located site listed in the permit and where the permit must be posted. For
example, mental exertion associated with complex commercial building projects or particularly
intricate residential projects (even if small) undoubtedly requires taxing effort by professionals.
But this type of exertion is not readily encompassed by the term “work” as used within Section
105 of the Code.

To hold otherwise makes the Section confusing and incoherent, requiring multiple
interpretations of “work” within a single section of the Code. As noted above, an applicant is
required to describe the work covered by the permit and identify the location of the proposed

work. But the BCBA interpreted the term “work” as used within Subsection 105.5 to encompass
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more than physical activities and favorably cited a North Carolina decision holding the word
“work” includes the mental effort to overcome obstacles. CR174, CR178.4

We conclude this interpretation of “work” goes too far. We find the meaning of the term
“work” within Section 105 to be more limited, which becomes apparent from when reviewing the
full context of the provision. Qualifying activities are those that are authorized by the permit and
occur at the identified location, i.e., physical acts that take place at the physical site where the
permit must be posted.

Last, it is evident that the BCBA based its interpretation and ultimate holding, at least in
part, on the representations of City Officials to the permittee about what qualified as work in the
early stages of the project. CR177-178. Because the City previously communicated in a March
2023 letter to XYZ that “preparation work” was sufficient to meet the requirements of “work”
under Subsection 105.5, the BCBA held similar “preparation work” must also suffice as “work” in
2024. Id. 1t is beyond our jurisdiction to opine on whether there are equitable claims against the
City of Lebanon for representations to XYZ. Here, our authority is limited to reviewing the
interpretation of the text of the Code by the BCBA. See RSA 155-A:11-b. And it is beyond our
authority to waive or grant variances to requirements of the code. Id. Accordingly, we do review
whether the BCBA or another body may appropriately find the City is estopped from invalidating
the permit because of representations made by city officials concerning the types of conduct that

would qualify as work under Subsection 105.5.

CONCLUSION

Because we hold that the local building code board of appeals incorrectly interpreted the
term “work” as used within Section 105 of the Building Code, we reverse its decision. We hold that
proper definition of “work” as used in Subsection 105.5 of the code refers to physical work
authorized by the permit and conducted at the site.

We note the issuance of permits and collection of fees under the state building code is
expressly reserved for local municipalities. See RSA 155-A:2, Ill. We therefore remand this matter
to the City of Lebanon and its Building Code Board of Appeals for any additional and necessary

proceedings to be held consistent with this Order.

* The Notice of Decision and accompanying decision of the Lebanon Building Code Board of Appeals at CR175-179 lacks
footnotes. The BCBA’s decision, however, is also printed, in full, in the May 6, 2024 minutes of the Lebanon Building Code Board
of Appeals at CR169-174. The decision as reflected in the minutes contains the missing footnotes. As the minutes reflect the
adoption of the Order via proper motion and vote of 4-1, we construe the omission of footnotes in the decision accompanying the
Notice of Decision at CR175-179 to be a simple scrivener’s error and not an intentional deletion with legal significance.
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Based upon the above, it is:

ORDERED that the decision of the Lebanon Building Code Board of Appeals is REVERSED and this

matter is REMANDED for further proceedings consistent with this Order.

BY ORDER OF THE BOARDS

Digitally signad by Phillp R

Dated: July 31, 2024 Shermin, PE

[N E=US,

Philip R. Sherman, PE E=psheman@prshermin.com,
O="Fhillp R. Sherman, PE",
CN="Fhllip R. Sherman, PE"
[Zate; 2024.07.31 11:30:56-04'00"

Philip Sherman, Chair
New Hampshire State Building Code Review Board

3 This Order is the formalization of a decision previously made during the Board’s meeting held on July 12,
2024 by unanimous vote of the participating Board members. The Board members participating and specific

motions are captured in the Board’s meeting minutes.

6
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File Date: 9/13/2024 7:38 PM
Grafton Superior Court

STATE OF NEW HAMPSHIRE

GRAFTON COUNTY, SS. SUPERIOR COURT

XYZ Dairy, LLC
V.
The City of Lebanon, New Hampshire
and

Calvin Hunnewell, in his official capacity as
Building Inspector for the City of Lebanon, New Hampshire
Docket No.  215-2024-CV-00311

(Evidentiary Hearing Requested)

PLAINTIFF XYZ DAIRY LLC’S MEMORANDUM OF LAW IN SUPPORT OF
ITS PETITION FOR A TEMPORARY RESTRAINING ORDER AND MOTION
FOR A PRELIMINARY INJUNCTION

Plaintiff XYZ Dairy, LLC submits this Memorandum of Law in Support of Its Petition
for a Temporary Restraining Order and Motion for Preliminary Injunction.

INTRODUCTION/SUMMARY

On December 31, 2019, the City of Lebanon’s Building Inspector granted a Building
Permit to XYZ Dairy for a complex life sciences building in the City of Lebanon. After a series
of Covid-19 related extensions, the Building Inspector attempted to revoke the Building Permit

on the basis of what he perceived to be inactivity at the site for a period of longer than 180 days.

1
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Representatives of XYZ met with the Building Inspector and he reversed himself, issuing a letter
to XYZ on March 24, 2023 acknowledging that the preparatory work XYZ was engaging in off-
site in furtherance of the development of the complex project constituted “work” sufficient to
keep XYZ’s Building Permit active. Relying on this representation, XYZ continued to pursue
the required architectural, engineering, materials ordering, and other preparatory work required
to commence construction on the project. On February 2, 2024, the Building Inspector declared
XYZ’s Building Permit invalid, despite the fact that XYZ had incurred nearly $900,000 in
development costs in the 180-days immediately prior to the Building Inspector’s revocation
decision. XYZ appealed, and the City of Lebanon’s Building Code Board of Appeals overruled
the Building Inspector and reinstated XYZ’s Building Permit. For reasons that are not clear to
anyone, the City of Lebanon then appealed its own Board’s decision, throwing XYZ’s Building
Permit back into limbo, and making it impossible for XYZ to proceed with its development of
the site.

The State of New Hampshire Building Code Review Board then reversed the decision of
the Building Code Board of Appeals, taking the position, for the first time that counsel could find
anywhere in U.S. jurisprudence, that the “work” required to keep a building permit active had to
be physical, on-site work, and could not be preparatory in nature. The Building Code Review
Board noted, however, that:

Because the City previously communicated in a March 2023 letter to XYZ that
“preparation work” was sufficient to meet the requirements of “work” under
Subsection 105.t, the BCBA held similar “preparation work™ must also suffice as
“work” in 2024. It is beyond our jurisdiction to opine on whether there are
equitable claims against the City of Lebanon for representations to XYZ.
Here, our authority is limited to reviewing the interpretation of the text of
the Code by the BCBA.... Accordingly, we do [not] review whether the

BCBA or another body may appropriately find the City is estopped from
invalidating the permit because of representations made by city officials
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concerning the types of conduct that would qualify as work under Subsection
105.5.

This claim followed.
The Court should grant XYZ Dairy’s Petition for a TRO and its motion for a preliminary

injunction, reinstating XYZ’s Building Permit before XYZ experiences irreparable harm.

RELEVANT FACTS

The Parties

XYZ Dairy, LLC
Plaintiff XYZ Dairy, LLC (“XYZ”), is a Delaware Limited Liability Company, with a
physical address of 57 Main Street, West Lebanon, New Hampshire, 03784. XYZ Dairy, LLC is
engaged in the business of real estate development. Compl. q1-2.
The City of Lebanon, New Hampshire
Defendant City of Lebanon, New Hampshire (“City of Lebanon™) is a municipal
corporation with a physical address of 51 North Park Street, Lebanon, New Hampshire, 03766.
Compl. 3.
Building Inspector Calvin Hunnewell
Defendant Calvin Hunnewell (the “Building Inspector”) is the former Building Inspector

of the City of Lebanon, New Hampshire, and is sued here in his official capacity. Compl. 4.

Chronology of Facts and Procedural History

The Building Permit
The City of Lebanon’s Building Inspector Calvin Hunnewell issued Building

Permit #2016-00293 (the “Building Permit”) to XYZ on December 31, 2019. Compl. §7 (Exh.1)
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The Building Permit authorized XYZ to develop a “[n]ew mixed use commercial building within
Lot #1 of the River Park subdivision” located at 1 River Park Drive (Tax Map 44, Lot 21) in
West Lebanon, New Hampshire (hereinafter “River Park™). Compl. §8. XYZ paid the City of
Lebanon $90,492.00 for the Building Permit. Compl. 9.

The “Description of Work™ on the Building Permit calls for a “new mixed-use
commercial building within Lot #1 of the River Park subdivision.” Compl. §10. The
contemplated “mixed use commercial building," was a complex life sciences building with
research laboratories and cleanrooms for scientific research, requiring a multi-faceted planning
and development process and specialized equipment. Id.

The Building Permit, as approved, contained only the following five standard conditions
of approval to be satisfied at various points during the construction process, with no stated
deadlines for completion or other requirements except that “work shall not proceed until the City
inspectors have approved the following stages of construction:

(1) Foundation footings, forms and reinforcements. Lot pins must be in place at
this inspection to assure the setback requirements are met. If the pins are not
set and the setbacks cannot be verified, the construction will not be approved
or allowed to continue. Mistakes in the location of boundary lines are the sole
responsibility of the owner. DO NOT POUR CONCRETE UNTIL THE
ABOVE HAS BEEN APPROVED!

(2) Foundation insulation, waterproofing, and drainage, prior to backfilling.

(3) Structural rough frame, rough electrical and rough plumbing, prior to
covering.

(4) Prior to concealing any work authorized under this permit.

(5) Final inspection for Certificate of Occupancy, to include plumbing, heating,
electrical, and any other code issue or miscellaneous item as applicable to the
project, including site improvements. PLEASE SCHEDULE THIS AT
LEAST 5 DAYS IN ADVANCE. A building or structure shall not be used or
occupied in while or in part until a CERTIFICATE OF OCCUPANCY has
been issued.

Compl. q11.
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The International Building Code, as Adopted by the New Hampshire Building Code,
Establishes the Requirements for Building Permits in New Hampshire

Section 105.5 of the New Hampshire Building Code, which adopts the language of the
International Building Code, (the “Code”) states, in its entirety:

“Every permit issued shall become invalid unless the work on the site
authorized by such permit is commenced within 180 days after its issuance, or
if the work authorized on the site by such permit is suspended or abandoned
for a period of 180 days after the time the work is commenced. The building
official is authorized to grant, in writing, one or more extensions for time, for
periods not more than 180 days each. The extension shall be requested in writing
and justifiable cause demonstrated.”

Per this requirement, in order for a building permit to remain valid, the “work” authorized by the
building permit must (1) begin within 180 days of its issuance and, once that work has begun, (2)
it must neither be “suspended” nor “abandoned” for any period of 180 consecutive days (or
longer) without permission of the Building Inspector, in writing, upon demonstration of
justifiable cause. Neither the term “work” nor the terms “suspended” or “abandoned” are
defined anywhere in the Code or in the local regulations.
The Building Permit Was Twice Extended Due to the Covid-19 Pandemic

On December 9, 2021, XYZ applied for a written extension of the Building Permit citing
the Covid-19 pandemic as justification. Compl. § 13 (Exh.2) By memo dated January 18, 2022,
the Building Inspector approved a 180-day extension of the Building Permit. /d. The Building
Inspector’s January 18, 2022 approval memo acknowledged that the COVID-19 pandemic
represented adequate justification for granting an extension of the Building Permit through July
17, 2022, and clarified that the Building Inspector was also granting the multiple retroactive
extensions required to date back to the original December 31, 2019 date of issuance of the
Building Permit. /d. In the City of Lebanon, the authority to review the adequacy of the

justification for the extension of a building permit, and for the issuance of all such extensions,
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lies with the Building Inspector.

On May 3, 2022, XYZ submitted a written request for a second 180-day extension of the
Building Permit, again citing various Covid-19-related justifications. Compl. § 16. By letter
dated May 27, 2022, the Building Inspector granted this second 180-day extension of the
Building Permit. Compl. § 17. The Building Inspector’s May 27, 2022 letter again noted that the
COVID-19 pandemic represented adequate justification for granting XYZ’s request and
extended the Building Permit through January 13, 2023. Compl. 18.

The 2022 construction season was adversely impacted by both an exceptionally tight
labor market and rampant supply chain issues due to the lingering effects of the Covid-19
pandemic. As such, XYZ experienced months-long delays in obtaining materials and securing
the on-site contractors needed to proceed with construction. Compl. § 19 (Exh. 3 at 4).

On-Site Construction Begins at River Park on November 29, 2022

XYZ was finally able to begin on-site construction activities at River Park on November
29,2022. Compl. § 19. These construction activities included the staking out of the foundation
area and excavation of a portion of the basement area of the planned mixed-use commercial
building on Lot #1 at River Park. Compl. 420. This excavation work was also done to locate
the City’s stormwater line running from catch basins on Route 10 to a ravine on the River Park
site for which the city neither had an easement nor sufficient documentation as to its precise
course. Compl. §21.

During this excavation work, XYZ’s excavation contractor encountered the City’s
stormwater line. Compl. 922. The depth of the stormwater drainage pipe put the pipe in direct
conflict with XYZ’s foundation excavation for the planned mixed-use commercial building on

Lot #1 at River Park and as such, the pipe could not simply be abandoned in place. Best
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construction practices called for the removal of the City’s stormwater drainage pipe and
accommodating the stormwater runoff through some other temporary means of stormwater
management. Compl. §23 (Exh. 4 at 7). XYZ’s excavation contractor expressed significant
concern that the City’s stormwater pipe was made of clay, posing significant additional risk of
crushing the pipe, and increasing both the time and cost to move it. Compl. § 24. XYZ’s civil
engineer sought and received permission from the State of New Hampshire to install a temporary
bypass line in compliance with all code and regulatory requirements and amended XYZ’s
Alteration of Terrain permit to reflect those changes. Compl. ] 25. The City of Lebanon was kept
in the loop and copied on all of these efforts.

With the State’s permission in place, all that remained was for the City of Lebanon to
grant permission to XYZ to disconnect the stormwater drainage line and permit XYZ to make
the connection to the temporary bypass line that XYZ had already installed for this purpose.
Compl. 4 26. The temporary line was entirely contained on XYZ’s property and did not require
any disturbance of state or municipal property. /d.

In furtherance of this outcome, on December 9, 2022, XYZ sent a letter to Deputy City
Manager David Brooks, DPW Engineer Brian Vincent, and Building Inspector Calvin
Hunnewell, stating that XYZ had “commenced construction on 1 River Park Drive in accordance
with City of Lebanon Building Permit #2016-00293.” Compl. 4 27 (Exh. 5). The letter specified
that “[1]nitial excavation within the building footprint began on Tuesday, November 29, 2022,”
and solicited feedback from the City of Lebanon as to how to handle the stormwater bypass issue
on a temporary basis, as the pipe constituted municipal infrastructure. /d.

The City of Lebanon did not respond to XYZ’s December 9, 2002 letter for nearly two

months — importantly, until after the Building Permit’s January 13, 2023 expiration date. Compl.
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9| 28. Finally, on February 2, 2023, Deputy City Manager David Brooks sent an email back to
XYZ addressing the stormwater management issue and providing additional information
regarding options for addressing the conflict. He then added that “[w]ith respect to the
commencement of the construction on Lot 1, [ understand that the Planning Department will be
reaching out separately to request additional information” on that issue. Compl. 429 (Exh. 6).

The Building Inspector Then Attempts to Impose Burdensome
Retroactive Conditions on XYZ’s Active Building Permit

Two weeks later, on February 15, 2023, 68 days after XYZ’s December 9, 2022 initial
communication on the issue, the Building Inspector sent a letter to XYZ addressing XYZ’s
November 29, 2022 “commencement of construction” and attempted to unlawfully impose
retroactive conditions on the already active Building Permit in order for the permit to “remain

active.” Compl. 430 (Exh. 7). Among those conditions were requirements that XYZ produce:

° Private contract agreements with description of the project, the scope of work, and
construction schedule

° The names of our Construction Manager and architectural firm that we had
engaged

° A “Construction schedule, including the project’s intended completion date, and
start and finish times for each phase of the project;” and

° “cost estimates” and other financial information

Id. The Building Inspector’s letter also imposed “several other steps that need to be completed
prior to the resumption of construction activities (and which should have been completed prior to
the commencement of any construction).” Compl. § 31. Those “steps,” however, were NOT
related to the Building Permit in question, but rather to the Phase 1 Infrastructure work that was
subject to a different permitting process and, per the written conditions of approval from the City
of Lebanon, only needed to be completed prior to being granted a Certificate of Occupancy for 1

River Park. 1d.
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Nevertheless, the Building Inspector stated, in his February 15, 2023 letter, that without
XYZ satisfying these additional requirements, I “will revoke the permit as of January 13, 2023.”
Compl. 4 32. This letter from the Building Inspector, however, was dated nearly a month after
the date that he threatened to revoke the permit. /d.

By letter dated March 7, 2023, XYZ provided some of the requested additional
information to the Building Inspector, but also asked the Building Inspector to provide the source
of the authority, either in the Building Code or in the City of Lebanon’s regulations, that
supported the additional conditions the Building Inspector was attempting to place on XYZ in
order to for its Building Permit to “remain active.” Compl. 433 (Exh. 8). The Building Inspector
never provided XYZ with the source of any authority allowing him to impose retroactive
conditions on an already issued and active building permit. Compl. §34.

XYZ Meets with the Building Inspector on March 16, 2023

On March 16, 2023, representatives of XYZ met with the Building Inspector to discuss
this situation. Compl. 4 35. The Building Inspector refused to accept XYZ’s excavation work on
the River Park site as evidence of “work” having commenced under the Building Permit. Compl.
9 36. Instead, the Building Inspector requested that additional evidence, including receipts for
project materials, be provided to substantiate the preparatory work that XYZ claimed to be
doing. XYZ provided those receipts to the Building Inspector later that same day. /d.

The Building Inspector’s March 24, 2023 Letter

The Building Inspector memorialized the subject matter covered at this meeting in a
critically important March 24, 2023 letter from the Building Inspector to XYZ. Compl. 437
(Exh. 9). That March 24, 2023 letter acknowledges that XYZ and the Building Inspector had

discussed the following topics at their March 16, 2023 meeting:

Page 289 of 371



Determination of commencement of work

Timing and continuance of work

Existing stormwater situation

Inability to complete the excavation of the building
TF Moran designing potential solutions

Meetings with project partners

Project expenses and requested documentation

Compl. §38.

None of these topics established that the City was relying on any actual physical on-site
construction work done by XYZ at River Park to establish that “work” had occurred under the
Building Permit. Compl. § 39. To the contrary — all of these topics involved work preparatory to
actual, on-site construction. /d. Critically, the Building Inspector’s March 24, 2023 letter to
XYZ concluded as follows:

“we agree that you have justified [that] the preparation work you have been

preparing with your construction partners constitutes commencement of work at 1

River Park Drive in accordance with City of Lebanon Building Permit #2016-00293.”
Compl. 9 40(emphasis supplied).

Accordingly, in his March 24, 2023 letter to XYZ, the Building Inspector took the
position, unequivocally, that the “preparation work™ that XYZ had “been preparing with [its]
construction partners” constituted “commencement of work” under the Building Permit. Compl.
9§ 41. The Building Inspector acted within the scope of his authority in making such a finding, as
it was his duty to administrate building permits in the City of Lebanon — including XYZ’s
Building Permit at issue here. Compl. 942.

In the very next paragraph of his March 24, 2023 letter to XYZ, however, the Building
Inspector re-introduced the unlawful conditions that he again claimed “need to be completed in

order to maintain activation of the building permit.” These unlawful conditions included:

° “Design of the storm water solution”

10
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° “Confirmation that the registered design professionals are in your hire and
ready to proceed

° “contract agreements with description of the project, the scope of work,
and construction schedule

° Construction schedule, including the project’s intended completion date
and start and finish times for each phase of the project

° “Scope of work, including which contractors and subcontractors are
responsible for each component of work,” and

° “Cost estimates”

Compl. 943. The Building Inspector’s March 24, 2023 letter contained no reference to the
authority permitting him to impose these additional retroactive requirements on XYZ after he
had already concluded that the preparatory work that XYZ had been engaging in with its
construction partners constituted the “commencement of work”™ sufficient to keep the Building
Permit active. Compl. 9 44.

By email dated April 10, 2023, XYZ again sought a response from the Building Inspector
seeking clarity about (1) the date that the Building Inspector was using to determine the
“commencement of work™ under the Building Permit; (2) the need for the City’s permission to
make the bypass line connection; (3) the re-started work on the Civil Engineering; and (4) the
legal basis for the Building Inspector’s demand for this additional information as a condition of
maintaining the Building Permit’s “activation.” Compl. 45 (Exh. 10). The Building Inspector
did not respond to XYZ’s April 10, 2023 email. Compl. §46.

XYZ Appeals the Building Inspector’s Imposition of Additional Requirements
on its Approved and Active Building Permit

XYZ was concerned, given the lack of a response from the Building Inspector, the four
months of uncertainty that had already transpired, and the Building Inspector’s ongoing attempt
to improperly impose retroactive conditions on the issued and active Building Permit, that the
Building Inspector would again attempt to revoke the Building Permit. Compl. §47. As such,

on April 25, 2023, XYZ took an administrative appeal of the Building Inspector’s retroactive

11
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imposition of these additional requirements on its Building Permit to the City of Lebanon’s
Building Code Board of Appeals (the “BCBA”) (Docket #BCBA2023-01). Compl. 4 48 (Exh.
11). XYZ took this action in order to (1) protect its investment-backed interests; (2) get
clarification as to XYZ’s obligation to comply with these requirements; and (3) determine the
source of authority, if any, for the Building Inspector’s imposition of these requirements. /d.

The BCBA held a hearing on July 11, 2023 and dismissed XYZ’s appeal, holding that the
Building Inspector’s March 24, 2023 letter to XYZ imposing the additional conditions on XYZ
did not constitute an actual “administrative decision.” Compl. 449 (Exh. 12). In so doing, the
BCBA concluded that the Building Permit remained in full force and effect without the
additional conditions. /d.

XYZ Immediately Restarts Work on River Park

With that necessary clarification in hand, XYZ immediately re-started its development
activities in furtherance of the work authorized by the Building Permit. Compl. § 50. XYZ
memorialized the re-initiation of these efforts in an August 3, 2023 letter to the Building
Inspector, explaining that XYZ had reengaged with XYZ’s contractors, architects, engineers, and
consultants. Compl. 51 (Exh. 13, 14). In parallel with these efforts, XYZ re-started
negotiations with prospective tenants to obtain leasing commitments for the completed building.
Compl. 453 (Exh. 15). The Building Inspector did not respond to XYZ’s August 3, 2023 letter.

On August 17, 2023, XY Z held an on-site meeting with engineers from the City of
Lebanon’s Department of Public Works with respect to connecting the temporary stormwater
line to allow work on the site to continue — another example of XYZ’s active engagement in
work on the site. Compl. 9§ 55. The City of Lebanon’s Department of Public Works engineers

had no issues with XYZ’s proposed temporary solution, requesting only that as-builts and

12
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elevations ultimately be provided,' but XYZ could not get signoff from the City of Lebanon’s
Planning and Development Department. /d. These delays pushed XYZ’s commencement of
construction out of the 2023 construction season due to the City of Lebanon’s ordinance
imposing restrictions on winter excavations. /d.

On January 5, 2024, XY Z provided another written update to the Building Inspector,
documenting that its contracted architects, Elkus Manfredi, and its General Contractor,
Engleberth Construction, were actively and diligently working on the plans and specifications for
the commencement of construction activities in the Spring of 2024 as soon as the City’s seasonal
excavation moratorium was lifted. Compl. 456 (Exh. 16). Other than the above-referenced
August 17, 2023 site meeting, there had been no other response, dialogue, or other written or oral
inquiry between the Building Inspector or any other official from the City of Lebanon and XYZ.

The Building Inspector Improperly Revokes the Building Permit on February 1, 2024

Despite hearing nothing from the Building Inspector since his March 24, 2023 letter, and
despite the Building Inspector’s failure to respond to multiple communications from
representatives of XYZ, on February 1, 2024, the Building Inspector sent a letter to XYZ stating
that:

“It is my determination that the work on the site authorized by Building Permit

#2016-00293 has been suspended or abandoned for a period of 180 days.

Consequently, Building Permit #2016-00293 has expired and is invalid.”

Compl. 457 (Exh. 2).

During the 180-day period preceding the Building Inspector’s February 1, 2024 letter

determining that the Building Permit had expired, XYZ had been actively engaged in a wide

variety of continuing preparatory activities for the River Park site in accordance with XYZ’s

! As-builts and elevations were included in XYZ’s June 5, 2024 plan set submitted to the City of Lebanon.
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previous communications to the City of Lebanon and following the delays and constraints
imposed by the City of Lebanon’s winter excavation moratorium. Compl. 4 58. In connection
with those preparations, XYZ spent $221,838 in direct costs for the site and entered into
contractual obligations to pay another $652,303 in professional and contracting fees. Compl. 4 58
(Exh. 17). During that same 180-day period, XYZ had formally engaged three subject-specific
engineering firms, a code consultant, and one architectural firm to move the River Park project
forward as soon as the Spring 2024 construction season could begin. XYZ had also solicited
bids from the number of trades required to construct the contemplated complex life sciences
building at 1 River Park. Compl. §59. The amount of money XYZ invested in the River Park
project in the 180 days immediately preceding the Building Inspector’s revocation of the
Building Permit equates to more than nine times the original cost of the Building Permit and
more than seven percent of the original $12,296,100 budget for the entire 1 River Park project.
Compl. q] 60.

The February 1, 2024 decision by the Building Inspector to revoke XYZ’s Building
Permit was wholly inconsistent with the position he took in his March 24, 2023 letter that off-site
preparatory work undertaken by XYZ to advance the project within a 180-day window was
sufficient to maintain XYZ’s active Building Permit. Compl. § 61. Nothing in the Building
Inspector’s March 24, 2023 letter suggested that he was making an exception, or that his decision
was limited to that one occasion. The Building Inspector’s letter simply acknowledges that
XYZ’s preparatory work constituted “work” under the Building Permit. As such, without some
indication to the contrary, XYZ acted reasonably in relying on the Building Inspector’s March
24,2023 determination and spending nearly $900,000 based on its reasonable assumption that

XYZ’s continued preparatory work, of the same type and scope, would be sufficient to keep its

14
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Building Permit active.

XYZ Appeals the Building Inspector’s February 1, 2024
Revocation of XYZ’s Building Permit

The Building Inspector’s arbitrary decision to revoke XYZ’s Building Permit required
XYZ to once again suspend the work of its contractors, architects, engineers, and consultants and
file another administrative appeal. Compl. § 62. The timing of this appeal, however,
jeopardized XYZ’s ability to move forward with the River Park project during the 2024
construction season. Compl. 462 (Exh. 19 at 11). The Building Inspector’s decision also
interfered with XYZ’s leasing activity, since the disruption of XYZ’s construction activities
affected XYZ’s ability to project the completion of the space for lease, jeopardizing time-
sensitive tenant needs and expectations, and the overall financial viability of the River Park
project. Compl. §63.

XYZ timely filed its administrative appeal of the Building Inspector’s decision with the
City of Lebanon’s BCBA pursuant to NH RSA 674:34 on February 29, 2024. Compl. 964 (Exh.
20). In an effort to mitigate its rapidly accruing financial damages caused by the Building
Inspector’s actions, however, XYZ, through XYZ’s prior counsel, contacted the Building
Inspector and Planning Director via the City’s attorney and asked the Building Inspector to either
rescind his February 1, 2024 decision, or to permit work to continue under the Building Permit
on a temporary basis while the appeal was pending. The Building Inspector refused both
requests. Compl. 465 (Exh. 19 at 13).

The City of Lebanon BCBA held hearings on April 1, 2024 and April 18, 2024. Compl.
9 66. The Board heard testimony from XYZ representatives David Clem and Chet Clem, and
legal argument from XYZ’s prior counsel. /d. The Board also heard legal argument from the

City’s attorney, and from the Building Inspector himself. /d. All parties were invited to submit
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additional briefing and any information that they wanted to provide to refute, rebut, or clarify
any arguments. Compl. 66 (Exh. 18).
The City of Lebanon’s Building Code Board of Appeals REVERSES the Building Inspector
On May 17, 2024, the City of Lebanon BCBA issued its written decision, overturning
the decision of the Building Inspector that XYZ’s Building Permit had expired on February 1,
2024 due to inactivity on the site, and granting XYZ’s request to reinstate the Building Permit.
Compl. 467 (Exh. 18). In its written decision, the City of Lebanon BCBA made several factual
findings relevant to the claim at Bar. First, the BCBA found that:
“[t]he development of a new building on a previously undeveloped site is a complex,
multi-part endeavor. This endeavor requires engineering, architectural planning,
multi-agency coordination, materials procurement, and contractor scheduling.
Although not unusual for any major construction project, these complex activities
are distinguishable from common, single-action activities that also require permits,
such as a minor residential electrical upgrade or heating furnace installation.”
Compl. 968 at 95 (emphasis added). Second, the BCBA found that:
“the Building Official issued a letter to XYZ on March 24, 2023. That letter identified 8
bullet-pointed topics discussed on March 16, 2023. None of the eight topics discussed
involved actual completed physical work at the building site.”
Compl. 969 at 6. Third, the BCBA observed, the written determination of the Building
Inspector in his March 24, 2023 letter, after reviewing those 8 bullet-pointed topics, was that:
“... we agree that you have justified the preparation work you have been
preparing with your construction partners constitutes commencement of
work at 1 River Park Drive in accordance with City of Lebanon Building Permit
#2016-00293.
making it clear that the Building Inspector considered the engineering, architectural planning,
multi-agency coordination, materials procurement, and contractor scheduling that XYZ had been

engaged in to constitute “work” sufficient to keep its Building Permit active. Compl. 469.

Finally, the BCBA found that the City conceded ALL of the following points in the hearings:
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a. “Section 105.5 does not set a high bar for ‘work’

b. That it is “obvious that there are aspects of construction projects that are
supported by offsite operations and preparation to perform”

c. That “‘one day of work every 179 would be sufficient to keep the permit
active”

d. That the “City believes that it ‘must do what the law says even when it makes

299

no sense

e. That “there are items of work that could occur offsite that the City would
accept as work”

f. That Section 105.5 of the IBC “does not purport to regulate the intensity or
pace of work progress”

Compl. 470 at 99.
The City of Lebanon Appeals the Decision of its Own Building Code Review Board
Amazingly, at 4:30pm on June 5, 2024, the very last day of the appeal period, the City of
Lebanon appealed its own BCBA'’s decision to the State Building Code Review Board (the “New
Hampshire BCRB”). Compl. 71 (Exh. 21). The City of Lebanon did not provide the BCBA
with independent counsel to defend its decision at the New Hampshire BCRB, but did provide
counsel for the Building Inspector in his appeal of the BCBA’s decision. Compl. §72. As such,
XYZ found itself in the very unusual position of defending the decision of the City of Lebanon’s
BCBA on its own and having to formally intervene in the proceeding to advocate for its own
rights under the Building Permit that the City of Lebanon’s BCBA had reinstated. Compl. 973.
The City of Lebanon’s appeal from its own Building Code Board of Appeals was based
on the interpretation of the word “work” in the New Hampshire Building Code — specifically,
what actions qualify as “work” sufficient to keep an issued building permit active under Section
105.5 of the International Building Code as adopted by the New Hampshire Building Code.
Compl. §74. As the New Hampshire BCRB observed in its Final Order, a plain reading of the
relevant code sections provides a member of the public with no clarity on the subject:
“[s]ubsection 105.5 uses the term ‘work’ three times. And Section 105,
Permits, as a whole uses the term ‘work’ nineteen times. Yet the term is
undefined in this section and throughout the Code.”
17
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Compl. 75 (Exh. 22). The New Hampshire BCRB’s decision thus, would have to turn on a
question of statutory construction — specifically, whether the Lebanon BCBA incorrectly
interpreted the language of Section 105.5 of the IBC — which states, in its entirety:

“Every permit issued shall become invalid unless the work on the site
authorized by such permit is commenced within 180 days after its issuance, or
if the work authorized on the site by such permit is suspended or abandoned
for a period of 180 days after the time the work is commenced. The building
official is authorized to grant, in writing, one or more extensions for time, for
periods not more than 180 days each. The extension shall be requested in writing
and justifiable cause demonstrated.”

(emphasis added). Compl. 976.

The New Hampshire BCRB Overturns the Decision of the City of Lebanon’s BCBA,
but Suggests a Claim of Municipal Estoppel

No part of the IBC, the New Hampshire Building Code, or any other provision of the City
of Lebanon’s ordinances, rules, or regulations sets forth definitions or standards for what

99 ¢

constitutes “work,” or the “commencement,” “abandonment” or “suspension” of such work
under a building permit. Compl. §77. As such, there was no way for an applicant to clearly
understand its rights when confronted with the question that XYZ faced in this case.

In the absence of specific provisions in the IBC, the New Hampshire Building Code, or
the City of Lebanon’s Code of Ordinances, the New Hampshire BCRB resorted to the
application of New Hampshire’s common law rules of statutory construction. See Trottier v.
Lebanon, 117 N.H. 148, 150 (1977); see also Loughlin, O., 15 New Hampshire Practice, Land
Use Planning and Zoning (4™ Ed.) § 6.01. Under this rubric, “words and phrases must be given
their ordinary meaning unless it appears from the context that a different meaning was intended.

Greenland v. Bunker, 118 N.H. 783, 785 (1978). “Doubt about the meaning of an ordinance is

determined in accordance with the intent of the ... body that enacted it, and any ambiguity is to
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be resolved by reference to the apparent object of the provision.” Id. citing Storms v. Eaton, 131
N.H. 50 (1988)(emphasis added). Thus, in undertaking a proper legal analysis of this question,
the New Hampshire BCRB was first required to discern the object of Section 105.5 of the IBC
based on its administrative history. As the City of Lebanon Building Code Board of Appeals had
correctly found, the intent of Section 105.5 of the IBC is “primarily administrative” in nature.
Compl. 480 (Exh. 18, Ruling of Law #1).
The City of Lebanon’s Director of Planning and Development admitted in testimony
before the City of Lebanon’s BCBA that the Planning and Development Office has to dispose of
“voluminous numbers of permits that are applied for and never acted upon” — in other words, to
administratively dispose of permits where no work at all is ever undertaken in pursuit of the
permit. That, as the City of Lebanon’s BCBA concluded, is the object of Section 105.5. Compl.
q81. There is nothing in Section 105.5 to suggest that its object is to regulate the pace of
construction pursuant to a building permit where activities in pursuit of that permit, whatever
their pace, have actually been undertaken by the permit holder within the 180-day timeframe.
Compl. 482. As the City of Lebanon BCBA concluded:
“It is possible that one developer may believe it to be economically advantageous
to hyper-accelerate a project and complete a project quickly, paying substantial
overtime and expedite fees in doing so. Conversely, it is also possible that a
different developer could elect to proceed at a more leisurely pace. To the extent
that the City is concerned about “slow rolling” projects or “system gaming” and
wishes to enact a policy to regulate construction intensity, this is best pursued
through legislative process.

Compl. 4 83 (Exh. 18, Ruling of Law #1).

Pursuant to New Hampshire’s rules of statutory construction, “words and phrases must be

given their ordinary meaning unless it appears from the context that a different meaning was

intended. Bunker, 118 N.H. at 785. The plain and ordinary meaning of the word “work” is
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broad. According to Black’s Law Dictionary, “work™ is “physical and mental exertion to attain
an end.” Black’s Law Dictionary (11" Ed. 2019), or as the City of Lebanon BCBA defined it,
“effort, exertion, or activity.” Compl. 84 (Exh. 18, Ruling of Law #4).

In seeking to develop a reasonable interpretation of “work” under Section 105.5, the City
of Lebanon BCBA, as New Hampshire law directed them to do, looked at the purpose for which
the Building Permit was issued. See Bunker, 118 N.H. at 785 (in defining words, a Board should
refer to the apparent “object” of the provision). The approved “Description of Work” in the
Building Permit states that the Building Permit is for a “New mixed-use commercial building
within Lot #1 of the River Park Subdivision.” Therefore, the BCBA concluded, when the project
is completed, the resulting “New mixed-use commercial building” would be the product of all of
the “effort, exertion, or activity” required to bring it about. Based on this working definition, the
BCBA stated, a reasonable interpretation of the “work™ contemplated by Section 105.5 would be
“any effort, exertion, or activity directed to accomplish the “New mixed-use commercial
building.” Compl. 85 (Exh. 18, Ruling of Law #4).

Importantly, the Building Inspector’s own March 24, 2023 letter to XYZ completely
supports the City of Lebanon BCBA’s interpretation of Section 105.5. Compl. 486. In that
March 24, 2023 letter, the Building Inspector interpreted the word “work™ in Section 105.5, and
acknowledged to XYZ that “the preparation work you have been preparing with your
construction partners constitutes commencement of work at 1 River Park Drive in accordance
with the City of Lebanon Building Permit #2016-00293” (emphasis added). Compl. §87. As the
City of Lebanon’s BCBA properly observed, in order not to be arbitrary and capricious, the
decisions of the building inspector must either adhere to precedent or state a compelling and

valid reason why a different result must be reached on essentially the same set of facts. Here,
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since the Building Inspector in this case had already concluded that XYZ’s “preparation

work” constituted “work” under Section 105.5, XYZ’s continuing preparatory work, which

occurred in the 180-day window prior to the Building Inspector declaring the Building Permit
expired, must also count as “work” under Section 105.5. As the City of Lebanon BCBA
determined in its May 6, 2024 decision:

“we hold that since “work” as previously found by the City in the March 2023 letter

includes “preparation work”, similar “preparation work” must also count as work

in the absence of a valid justification of a different approach.”
Compl. 488 (Exh. 18, Ruling of Law #2).

There is nothing obvious in the language of Section 105.5 that required XYZ to engage in
specific, physical, on-site construction activities in order to keep its Building Permit from
expiring. Compl. §89. The City of Lebanon BCBA found that the “work™ contemplated by that
Building Permit was any action taken that advances the project toward the end result of the
creation of that “New mixed-use commercial building.” /d. XYZ had assumed the same to be
true because the Building Inspector had so concluded in his March 24, 2023 letter, and XYZ
acted reasonably in continuing to rely on the Building Inspector’s interpretation as XYZ
continued its required development work preparatory to the construction of the River Park
building. /d. The City of Lebanon BCBA also found, in its review of the record of this case, that
the City had already conceded this several times and had recognized that there are multiple off-
site activities that could constitute “work™ under Section 105.5. Compl. §89 (Exh. 18, Finding of
Fact #9).

The New Hampshire BCRB, however, disagreed with the City of Lebanon BCBA’s

analysis of Section 105.5, holding that “the BCBA incorrectly interpreted the word “work” given

the context and use of the word throughout Section 105 of the Code. As the New Hampshire
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BCRB stated in its Final Order:

the term “work” refers to activities that are regulated by the Code. The activities
range from constructive acts to destructive acts and vary from large to small. But
it does not include all efforts, exertions, or activities directed toward an ultimate
end result. Nor does the term “work” encompass efforts and activities that occur
beyond the identified and definitively located site listed in the permit and where
the permit must be posted... the BCBA interpreted the term “work™ as used
within Subsection 105.5 to encompass more than physical activities and favorably
cited a North Carolina decision holding the word “work” includes the mental
effort to overcome obstacles... We conclude this interpretation of “work” goes
too far. We find the meaning of the term “work” within Section 105 to be
more limited.... Qualifying activities are those that are authorized by the
permit and occur at the identified location, i.e., physical acts that take place
at the physical site where the permit must be posted.

Compl. 996-97 (Exh. 22 at 4).
The New Hampshire BCRB, however, recognized the fact that the City of Lebanon
BCBA had based its interpretation and ultimate holding, at least in part, on the fact that the
Building Inspector and other City Officials had made affirmative, written representations to XYZ
about what qualified as “work.” As such, the New Hampshire BCRB recognized that:
Because the City previously communicated in a March 2023 letter to XYZ
that “preparation work” was sufficient to meet the requirements of “work”
under Subsection 105.t, the BCBA held similar “preparation work” must
also suffice as “work” in 2024. It is beyond our jurisdiction to opine on
whether there are equitable claims against the City of Lebanon for
representations to XYZ. Here, our authority is limited to reviewing the
interpretation of the text of the Code by the BCBA. And it is beyond our
authority to waive or grant variances to requirements of the code.
Accordingly, we do [not] review whether the BCBA or another body may
appropriately find the City is estopped from invalidating the permit because
of representations made by city officials concerning the types of conduct that
would qualify as work under Subsection 105.5.
Compl. 998 (Exh. 22 at 5).
As the New Hampshire BCRB decision plainly demonstrates, this is not a case where

XYZ could have simply looked up Section 105 of the New Hampshire Building Code and

determined that the Building Inspector had given XYZ an improper reading of that Code section
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in his March 24, 2023 letter. Here, as already established, neither the New Hampshire Building
Code, nor the International Building Code defines what “work” or the “commencement” or
“suspension,” or “abandonment” of “work™ is. No local ordinance provision provides any
greater clarity. And the only recorded judicial decision interpreting Section 105.5’s definition of
“work” found that a local permit had not expired simply because there had not been on-site
work. See Morris Communications Corp. v. City of Bessemer Zoning Board of Adjustment, 365
N.C. 152, 157 (2011). In the Morris Communications case, the North Carolina Supreme Court
held that the fact that the zoning administrator did not observe construction-like activities on the
site was not dispositive, because the term “work” had a broader meaning than mere visible
evidence of on-site construction. The City of Lebanon’s BCBA seized on this, observing:

“[a]lthough out-of-state rulings have no precedential value over us, the Board references

the highly informative ruling from the North Carolina Supreme Court in Morris

Communs. Corp v City of Bessemer ... ruling in favor of the landowner who argued that

“work” encompasses the border range of activities necessary [to complete a project]...

and Webster’s Dictionary defines ‘work’ to include ‘sustained physical or mental effort

to overcome obstacles and achieve an objective or result...” Applying this definition to
the Bessemer City ordinance, the term “work’ has a broader meaning than mere visible
evidence of construction.”

Compl. 4100 (Exh. 18).

Here, XYZ has never demonstrated, either by any overt act, or by any failure to act, any
intention whatsoever to stop or abandon or suspend “work” on the River Park project for 180
days. To the contrary, XYZ has, at all times, continuously, diligently, and in good faith pursued
completion of the “work™ authorized by the Building Permit. XYZ completed two Code
Compliance reports and has made all necessary updates and adjustments to its building plans to
bring those plans into full compliance with the updated IBC and submitted those changes to the

City of Lebanon. XYZ’s building plans are fully up to date with the latest code requirements,

and there is no risk to the health, safety, or welfare of the public, or any other pragmatic reason
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for the City of Lebanon to invalidate the Building Permit, and the City of Lebanon has never
identified a single such justification for its curious but insistent effort to invalidate XYZ’s
Building Permit.

For all of the aforementioned reasons, XYZ’s development of River Park should be

allowed to continue under the existing Building Permit.

ARGUMENT

XYZ DAIRY IS ENTITLED TO A TEMPORARY RESTRAINING ORDER AND A
PRELIMINARY INJUNCTION

Under New Hampshire law, injunctive relief requires a movant to show: (1) it is likely to
succeed on the merits of its claims; (2) there is an immediate danger of irreparable harm if an
injunction is not granted; (3) it has no adequate remedy at law; and (4) the public interest would

be served by granting the injunction. See UniFirst Corp. v. City of Nashua, 130 N.H. 11, 13-14

(1987); see also Thompson v. N.H. Bd. of Med., 143 N.H. 107, 108 (1998); 5 G. MacDonald

Wiebusch on New Hampshire Civil Practice and Procedure §§ 19.05-19.16.

“A preliminary injunction is a provisional remedy that preserves the status quo pending a

final determination of the case.” N.H. Dep’t of Envtl. Servs. v. Mottolo, 155 N.H. 57, 63

(2007)(citing Kukene v. Genualdo, 145 N.H. 1, 4 (2000)). The “granting of an injunction is a

matter within the sound discretion of the Court exercised upon a consideration of all the
circumstances of each case and controlled by established principles of equity.” DuPont v.

Nashua Police Dep’t, 167 N.H. 429 (2015).

Here, XYZ seeks a temporary restraining order and a preliminary and permanent
injunction (1) immediately reinstating its Building Permit so that XYZ can re-commence work

before the end of the 2024 construction season in order to have any chance to potentially retain
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its anchor tenant for the 1 River Park building; (2) extending its subdivision and site plan
approvals for a period of two years to permit the approved construction at the River Park site to
be carried out without further interruption; and (3) awarding to XYZ its legal fees and costs
incurred in being required to pursue this clearly defined right.

A. XYZ is Likely to Succeed on Its Claim of Municipal Estoppel

To prevail on a claim of municipal estoppel under New Hampshire law, the plaintiff
bears the burden of proof to establish (1) that a municipal official (here the Building Inspector)
made a representation of material fact with knowledge of those facts; (2) that the party to whom
the representation was made (here XYZ) was ignorant of the truth of the matter; (3) that the
representation was made with the intention of inducing the other party to rely on it; and (4) that

the other party was induced to rely on the representation to its injury. See Concord v. Tompkins,

124 N.H. 463, 467-68 (1984); Aranosian Qil Co. v. City of Portsmouth, 136 N.H. 57, 59 (1992);

Thomas v. Town of Hooksett, 153 N.H. 717, 721 (2006).

1. The Building Inspector Made a Representation of Material Fact with
Knowledge of Those Facts

The Building Inspector, in his March 24, 2023 letter to XYZ, stated:

“we agree that you have justified [that] the preparation work you have been

preparing with your construction partners constitutes commencement of work at 1

River Park Drive in accordance with City of Lebanon Building Permit #2016-00293.”
Compl. § 40 (Exh. 9)(emphasis supplied). The Building Inspector’s unequivocal written
statement makes clear that he concluded that XYZ’s off-site engineering, architectural, materials
sourcing, and other preparatory work undertaken to advance the River Park project within a 180-
day window was sufficient to maintain an active Building Permit. Nothing in the Building

Inspector’s March 24, 2023 letter suggests that his decision was a “one-time-only” conclusion, or

that his decision was limited to that one occasion. The Building Inspector’s letter simply
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acknowledges that XYZ’s preparatory work constituted “work’ under the Building Permit. The
Building Inspector acted within the scope of his authority in making such a finding, as it was his
duty to administrate building permits in the City of Lebanon — including XYZ’s Building Permit
at issue here.
2. XYZ had no Reason to Believe that the Building Inspector’s
Representations in his March 24, 2023 Letter were Incorrect, and
Reasonably Relied on the Building Inspector’s Written Statement that
XYZ’s Preparatory Work Constituted “Work” Under the Building
Permit
As the New Hampshire BCRB decision plainly demonstrates, this is not a case where the
XYZ could have simply looked up Section 105 of the New Hampshire Building Code and
determined that the Building Inspector had given XYZ an improper reading of that Code section
in his March 24, 2023 letter. Neither the New Hampshire Building Code, nor the International
Building Code defines what “work’ or the “commencement” or “suspension,” or “abandonment”
of “work” is. No related state statute or local ordinance provision in the City of Lebanon
provides any greater clarity, and the only recorded judicial decision interpreting Section 105.5’s
definition of “work” supports the conclusion in the Building Inspector’s March 24, 2023 letter.
See Morris Communications Corp. v. City of Bessemer Zoning Board of Adjustment, 365 N.C.
152, 157 (2011)(holding that the fact that the zoning administrator did not observe construction-
like activities on the site was not dispositive, because the term “work” had a broader meaning
than mere visible evidence of on-site construction).
The City of Lebanon’s BCBA seized on this, observing:
“[a]lthough out-of-state rulings have no precedential value over us, the Board references
the highly informative ruling from the North Carolina Supreme Court in Morris

Communs. Corp v City of Bessemer ... ruling in favor of the landowner who argued that
“work” encompasses the border range of activities necessary [to complete a project]...
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and Webster’s Dictionary defines ‘work’ to include ‘sustained physical or mental effort
to overcome obstacles and achieve an objective or result...” Applying this definition to
the Bessemer City ordinance, the term “work’ has a broader meaning than mere visible
evidence of construction.”
Compl. 101 (Exh. 18).
Without any clear indication to the contrary, XYZ acted reasonably in relying on the
Building Inspector’s March 24, 2023 letter and governing its actions in accordance with it —
namely by assuming that XYZ’s continued preparatory work, of the same type and scope, would,

without more, be sufficient to keep its Building Permit active.

3. The Building Inspector’s March 24, 2023 Letter was Clearly Issued with
the Intent that XYZ Dairy Would Rely on it

As explained above, on February 15, 2023, the Building Inspector sent a letter to XYZ
addressing XYZ’s November 29, 2022 “commencement of construction” and attempted to
unlawfully impose retroactive conditions on the already active Building Permit in order for the

permit to “remain active.” Among those conditions were requirements that XYZ produce:

° “contract agreements with description of the project, the scope of work, and
construction schedule”

° A “Construction schedule, including the project’s intended completion date, and
start and finish times for each phase of the project;” and

° “cost estimates” and other financial information

The Building Inspector stated, in his February 15, 2023 letter, that without XYZ satisfying these
additional requirements, I “will revoke the permit as of January 13, 2023.”

By letter dated March 7, 2023, XYZ provided some of the requested additional
information to the Building Inspector, but also asked the Building Inspector to provide the source
of the authority, either in the Building Code or in the City of Lebanon’s regulations, that

supported the additional conditions the Building Inspector was attempting to place on XYZ in
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order to for its Building Permit to “remain active.” This dispute precipitated a meeting between
XYZ and the Building Inspector on March 16, 2023 to discuss the situation.

During that meeting, the Building Inspector specifically refused to accept XYZ’s
excavation work on the River Park site as evidence of the commencement of “work” under the
Building Permit. Instead, the Building Inspector requested that XYZ produce additional
evidence, including receipts for project materials, to substantiate the preparatory work that XYZ
claimed to be doing. XYZ provided those receipts to the Building Inspector later that same day.

The Building Inspector memorialized the subject matter covered at this meeting in the
critically important March 24, 2023 letter from the Building Inspector to XYZ. That letter
acknowledges that XYZ and the Building Inspector had discussed, at their March 16, 2023
meeting, the many things that XYZ had been doing to get the River Park site ready for
construction, and concludes that

“we agree that you have justified [that] the preparation work you have been

preparing with your construction partners constitutes commencement of work at 1

River Park Drive in accordance with City of Lebanon Building Permit #2016-00293.”
This was the acknowledgement that XYZ had been seeking from the Building Inspector, and the
Building Inspector put this conclusion in a letter directed to XYZ. Given the history that led to
this letter being written, there can be no reasonable argument that the Building Inspector did not
expect XYZ to rely on it.

4. XYZ Dairy was Induced to Rely on the Building Inspector’s March 24,
2023 Letter and has been Injured as a Result of its Reliance Thereon

As David Clem’s affidavit to the City of Lebanon BCBA makes clear, Compl. §58 (Exh.

17) XYZ was induced to rely on the Building Inspector’s March 24, 2023 letter, and did so to its

substantial injury. After receiving the letter, XYZ actively engaged in a wide variety of
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continuing preparatory activities for the River Park site, spending $221,838 in direct costs for the
site and entering into contractual obligations to pay another $652,303 in professional and
contracting fees. See CR164; CR176. XYZ also formally engaged three subject-specific
engineering firms and one architectural firm to move the River Park project forward as soon as
the Spring 2024 construction season could begin. The amount of money XYZ invested in the
River Park project after receiving the Building Inspector’s March 24, 2023 letter equates to more
than nine times the original cost of the Building Permit and more than seven percent of the
original $12,296,100 budget for the entire 1 River Park project.

B. XYZ Has Shown an Immediate Danger of Irreparable Harm and that it has
No Adequate Remedy at Law.

As the attached Affidavit of David Clem establishes, see Exh. 1 hereto, the revocation
of XYZ’s Building Permit and subsequent reversal of XYZ’s successful appeal of the Building
Inspector’s revocation decision has placed XYZ in immediate danger of irreparable harm. First,
the termination of XYZ’s Building Permit will allow Engleberth and/or any of the subcontractor
bidders to withdraw from the project, which will then it impossible for XYZ to complete the
necessary infrastructure work by the deadline of January 5, 2025 imposed by the City of
Lebanon. This would cause irreparable harm to XYZ by erasing XYZ’s hard-fought entitlement
approvals for the entire seven-phase, mixed use development, which totals over 1.0 M rentable
square feet. Given the many regulatory changes that have occurred since XYZ’s initial
approvals, this project would likely not be approved again in the current regulatory environment.

The owner of Engelberth visited David Clem at home last week to warn him that the
selected contractor bids were now at risk due to the delays in the start date, and that Engleberth is
also receiving pushback from some subcontractors that their bids are no longer fixed due to the

delays. All of this immediately imperils the project.
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Unless XYZ’s Building Permit is immediately restored, it will cause irreparable damage
to XYZ and the River Park development. XYZ will lose the contractors needed to complete the
necessary infrastructure work before winter. That, in turn, will cause XYZ to fail to meet its
January 5, 2025 deadline, and thus, to lose its entitlements for the entire project. And that will
irreparably harm XYZ’s credibility as developers in the marketplace. See Soukup v. Brooks,
2006 N.H. Super. LEXIS 35 at *5-6 (Because the subject of this litigation involves the Plaintiffs’
ability to use real estate, “there is a presumptive lack of an adequate, alternative remedy at law
and of irreparable harm” which cannot be redressed by a damage award).

In addition, XYZ is at a critical lease negotiation phase with two tenants, one a national
life science company, and the other a nationally recognized operator of childcare facilities. Both
are publicly traded companies. Their combined tenancies would occupy over 50% of the
building, but have occupancy deadlines due to expiration of current leases and the need for
additional space/facilities. XYZ cannot meet their occupancy needs if the Building Permit is
invalidated. This would pose irreparable damage to XYZ’s reputation and a loss of the revenue
necessary to get construction financing for 1 River Park by a local lender.

This is the textbook case of irreparable harm for which there is no adequate remedy at
law and for which an injunction is required to prevent damage.

C. XYZ Dairy Has Shown That a Preliminary Injunction Is in the Public
Interest.

A grant of injunctive relief is in the public interest where the offending conduct violates
the public policy of the State of New Hampshire. See, e.g., Control Techs., Inc. v. ENE Sys. of
N.H., Inc., No. 217-2019-CV-849, 2020 N.H. Super. LEXIS 8, at *25 (Mar. 26, 2020). Here, the
Building Inspector went on record, within the scope of his authority, after holding a meeting with

representatives of XYZ, and wrote a letter to XYZ stating, unequivocally, that the preparatory
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work XYZ was engaged in on the River Park site was sufficient to keep the Building Permit
active. XYZ then relied on that affirmative representation from the person imbued with the
authority to make it, and spent nearly $900,000 in development costs in the ensuing months in
reliance on it.

On these facts, public policy and the public interest is advanced by holding the Building
Inspector to his written statement. There is no damage or downside whatsoever to the public
interest in doing so. XYZ’s building plans are fully up to date with the latest code requirements,
and there is no risk to the health, safety, or welfare of the public, or any other pragmatic reason
for the City of Lebanon to invalidate the Building Permit, and the City of Lebanon has never
identified a single such justification for its curious but insistent effort to invalidate XYZ’s
Building Permit.

D. The Court Should Not Require the Posting of an Injunction Bond.

New Hampshire Superior Court Rule 48(c) requires the posting of an injunction bond
unless good cause exists. “The purpose of an injunction bond is to mitigate the harm caused to
the defendant by an erroneously issued injunction.” Deere & Co. v. State, 2013 N.H. Super.
LEXIS 32, *35-36 (N.H. Super. Sept. 19, 2013) (excusing injunction bond requirement). Thus,
“‘a bond is required where the injunction exposes the defendant to a risk of monetary loss.”” Id.
(quoting Crowley v. Local No. 82. Furniture and Piano Moving. Furniture Store Drivers.
Helpers. Warehousemen, and Packers, 679 F.2d 978, 1000 (1st Cir. 1982)). Here, there is no
risk of monetary loss to the City of Lebanon in excusing the injunction bond. As noted, XYZ
was proceeding under a fully-approved Building Permit, and a full set of approved entitlements
from the City of Lebanon’s Planning Board. All that XYZ is seeking through this injunction is

the right to proceed under those previously-approved entitlements. Therefore, the Court should

not require the Plaintiffs to post an injunction bond.
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CONCLUSION

For the foregoing reasons, the Plaintiffs’ Motion for a Temporary Restraining Order and
a Preliminary Injunction should be granted. An evidentiary hearing is requested if needed by the

Court to make a ruling on the Plaintiffs’ request for a preliminary injunction.

Respectfully submitted,
XYZ DAIRY, LLC
By its attorneys,

SHEEHAN, PHINNEY
Professional Association

Dated: September 13, 2024 By: /s/ Robert H. Miller
Robert H. Miller, Bar No. 13881
1000 Elm Street, 17" Floor
Manchester, NH 03105-3701
603.627.8145
rmiller@sheehan.com
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STATE OF NEW HAMPSHIRE

GRAFTON COUNTY, SS. SUPERIOR COURT

XYZ Dairy, LLC

The City of Lebanon, New Hampshire
and

Calvin Hunnewell, in his official capacity as

Building Inspector for the City of Lebanon, New Hampshire

Docket No.

AFFIDAVIT OF DAVID CLEM

1. I am over 18 years of age, possess personal knowledge of the facts contained

herein, and am competent to testify to the facts thereto.
2. I am the Manager of XYZ Dairy, LLC (“XYZ").

3. There are several exigencies associated with the improper revocation of our
Building Permit for 1 River Park that are creating the risk of irreparable harm, both to the River

Park project, and to our professional reputations as developers.

4. XYZ hired Engelberth Construction (“Engleberth™) to act as our construction

manager for 1 River Park.
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5. We identified two scopes of work for Engleberth to bid and manage: (1) the
completion of the last component of the so-called Phase 1 Infrastructure Work for River Park to
vest the entire project and to remove the restriction against the transfer of any lots created by the
subdivision plan for River Park, and (2) the construction of the base building core and shell for 1
River Park with associated site improvements on Lot 1 of River Park according to the
construction documents submitted to the City of Lebanon and the terms of the building permit
based on those stamped drawings issued by Calvin Hunnewell as Building Inspector. The work
noted above for the last component of the Phase 1 Infrastructure Scope had a completion
deadline of January 2025 found in the Notice of Action of both our Site Plan and Subdivision

Approvals voted by the Lebanon Planning Board.

6. XYZ represented to Engleberth and others that we had a valid Building Permit
when Engleberth was hired, and they, in turn, represented the same to all of the approved
subcontractors. All of these companies have relied on our representation to their detriment, and
have lost work, profits, and marketing and networking opportunities while sidelined during this

process.

7. Our Building Permit only requires that the infrastructure work be completed as a
condition precedent to the issuance of a certificate of occupancy for the 1 River Park building. It
does not require that the infrastructure work be completed before the construction of the 1 River

Park building.

8. The termination of our Building Permit will allow Engleberth and/or any of the
subcontractor bidders to withdraw from the project, which will have the effect of making it
impossible for us to complete the necessary infrastructure work by January 5, 2025. This would
cause irreparable damage to XYZ by erasing our hard-fought entitlement approvals for the entire

"
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approved, seven-phase, mixed use development, which totals over 1.0 M rentable square feet,

which we may never be able to get approved again.

9. Engelberth “went to the street” and solicited bids from multiple trades to perform
the work based on the Building Permit construction documents and the site plan engineering
documents previously approved and recorded by the City of Lebanon and the NH DOT.
Engelberth informed all bidders that their bids should be based on a May 1, 2024 construction

start.

10. This start date was critical because the City of Lebanon has an ordinance that
allows the City Engineer to shut down work in a municipal street on November 1 in order to

ensure that all paving is completed before the asphalt plants shut down due to cold weather.

11.  XYZ reviewed the bids and recommendation of Engelberth and selected the
contractors who could commit to performing the infrastructure work over the summer in order to
meet our January, 2025 deadline and to avoid any risk of work being shut down in the Route 10

ROW in early November.

12. The contractor selected for the critical path infrastructure work is Nott’s
Excavating. Nott’s has completed all of the Phase 1 Infrastructure Work to date at River Park
(Crafts Avenue, Crafts Avenue Extension and the Cross Country Connector) and is on the list of
approved contractors published by the NH DOT. Additionally, Nott’s work completing the first
three components of the Phase 1 Infrastructure Work was approved and accepted by the City of
Lebanon without exception and without any subsequent corrective work required under the one-
year warranty for the work provided to the City of Lebanon. Nott’s was not the low bidder
amongst the multiple site work bids submitted to Engelberth; however, Nott’s was willing to

commit to the critical path completion schedule required by XYZ Dairy and was willing not to

3

Page 316 of 371



bid on other jobs that might jeopardize the necessary schedule. The contract negotiated by
Engelberth on behalf of XYZ Dairy, with the necessary deadline for the 100% completion of the
work required by the City of Lebanon and the NH DOT, obligated XYZ to pay Nott’s in full for
any partial completion of the scope of work and, potentially, for Nott’s lost revenue and lost

profit in foregoing other work if their contract was terminated without cause.

13.  Engelberth and Nott’s have requested that XYZ immediately release the
acquisition of all infrastructure materials (pipe, subsurface stormwater collection systems, catch
basins) not currently on site in order to meet the January 2025 deadline. This has presented XYZ
with a Catch-22 situation if the Building Permit is not restored and the City is allowed to impose
new infrastructure conditions on any future permit which the Director of Planning and Building

has already told our Construction Manager will be required.

14.  Engelberth was authorized to meet with the Lebanon DPW and City Engineer and
to submit the appropriate excavation permit application as required by the City of Lebanon.
Engelberth was also authorized to meet with the NH DOT regional office engineer and staff and
to submit the appropriate permit application they required since the improvements in Route 10
(North Main Street) involved both jurisdictions. The City of Lebanon Planning Department has
not signed off on the work required to allow the final component of the infrastructure work to
begin, notwithstanding the City’s previous acceptance of language for the necessary completion
bond agreement for the first three components of the Phase 1 Infrastructure Work already

completed by XYZ and accepted by the City of Lebanon.

15. The uncertainty caused by the City of Lebanon’s challenge to the 1 River Park
Building Permit and the delays in approving the Excavation Permit application by imposing new

conditions have not allowed XYZ to release Engelberth and their subcontractors to execute the
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required infrastructure work or to enter into a Security Agreement with the City and to post a

Letter of Credit as successfully done on the three prior occasions.

16. The owner of Engelberth came to my home last week to notify me that the
selected contractor bids were now at risk due to the delay in the start date. Engleberth is also now
receiving pushback from some subcontractors that their bids are no longer fixed due to the

delays. The completion schedule is now at risk as well.

17.  Unless our Building Permit is restored in September, it will cause irreparable
damage to XYZ and the River Park development, as we will almost certainly lose the contractors
needed to complete the work on deadline necessary to secure an anchor tenant. That, along with
the impending expiration of the River Park Site Plan, will cause us to lose the entitlements for
the entire project. And that will irreparably harm our credibility as developers in the

marketplace.

18.  XYZis also at a critical lease negotiation phase with two tenants, one a national
lifescience company, and the other a nationally recognized operator of childcare facilities. Both
are publicly traded companies. Their combined tenancies would occupy over 50% of the
building, but both have occupancy deadlines due to expiration of current leases and the need for
additional space/facilities. XYZ cannot meet their occupancy needs if the Building Permit is
invalidated. This would pose irreparable damage to XYZ’s reputation and a loss of the revenue

necessary to get construction financing for 1 River Park by a local lender.

19. The first phase of River Park is in excess of $30.0M, excluding tenant buildout
costs. The latter will require construction documents and additional building permit fees to the
City of Lebanon. Based on two previous large-scale mixed use projects that we have developed

in Cambridge and Boston, the estimated value of the seven phases of development approved for

i;
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River Park over the next 15+ years is estimated to be in excess of $500M. If the Building Permit
is revoked and the January 5, 2025 infrastructure completion schedule cannot be achieved, the
$1.2 M in architectural and engineering fees already paid for the 1 River Park building alone, and
are site specific, will be lost, and the project, and all of its employment opportunities and other

contributions to the local economy, will be dead.

I HEREBY SWEAR, under pains and penalties of perjury, that the contents of this

Affidavit are true and accurate to the best of my knowledge and recollection.

w1324 %Zg au»

Pavid Clem

STATE OF NEW HAMPSHIRE
COUNTY OF GRAFTON

Onthis __ day of September, 2024, before me, the undersigned officer, appeared
David Clem, known to me (or satisfactorily proven) to be the person whose name appears above,
and he subscribed his name to the foregoing instrument for the purposes contained therein.

A

Notary Public/Justice of the Peace

ALYSHA M WEBSTER Name: A / ! )'//70[ /\/ ] b Yf( I

Notary Public - New Hampshire My Commission Es{plres

Tupe At 20
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September 23, 2024

Planning Board
City of Lebanon

51 N Park Street
Lebanon, NH 03766

Re: Appeal of Administrative Decision: #PB2024-40-AAD

In response to the Planning Staff's position in the August 12, 2024 Staff Memorandum, the discussion
at the September 9, 2024 Planning Board hearing, and subsequent communication from the Planning
Staff on September 10, 2024, XYZ Dairy provides the following additional information.

All of the conditions identified in Mr. Corwin’s communications related to the Phase 1 Infrastructure
have been previously satisfied. XYZ does not bear responsibility for the City’s file management, nor
should consideration or approval of PB2024-34-EXT before the Planning Board be withheld. These
conditions, apart from having already been satisfied as outlined in Appendix A, are not germane to
the extension request at hand.

| take umbrage at the Staff's position that XYZ is deficient in meeting these requirements while XYZ
has not only provided the information previously, but also continues to address the larger issues
resultant from the Planning Staff's own decisions and actions this year. This determination is
disingenuous and a distraction from the matter at hand.

The two gating issues for XYZ are 1) the Extension of the Site Plan approvals (#PB2018-34-SPA,) and
2) the status of the Building Permit (#2016-00293). If those overarching permits are invalidated, there
is no reason for XYZ or Lyme to expend effort addressing these minor issues and redundant requests
for information.

Only the extension of #PB2018-24-SPA is before the Planning Board. Building Permit #2016-00293 is
separate matter and is being addressed in a different venue.

Mr. Corwin’s September 10, 2024 email references his June 10, 2024 and June 13, 2024 emails
regarding these “outstanding” items, and he now asks why XYZ hasn’t responded to previous
requests for this information. A review of the timeline of events (Appendix B) provides a logical
answer: these items were superseded by more pressing matters and were to be addressed in the
Security Bond / Performance Agreement process necessary to complete the last portion of Phase 1
Infrastructure work.

Thus is the subject of Appeal #PB2024-40-AAD, Mr. Corwin’s September 10, 2024 decision via email
“So that there’s clarity, unless you provide satisfactory information to the contrary, it is my
determination that Conditions 1, 2, 4, 5, 7 and 14-4 from the 9/19/19 Notice of Action for
PB2018-34-SPA have not yet been satisfied and, consequently, construction of Phase 1 may not
commence.”

Lyme Properties. 57 Main Street, West Lebanon, NH 03784
Phone: 603-676-7800 e Fax: 603-676-7810 e Email: info@lymeproperties.com 1

20240923 XYZ Appeal PB2024-40-AAD Additional Info for 10142024.docx
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Mr. Corwin’s Staff Memo and subsequent emails confuse the issue. The matter before the Planning
Board is not whether Phase 1 can commence, but rather whether the underlying Site Plan and
Subdivision approvals for River Park are to be extended to account for the delays incurred beyond
XYZ's control.

We request that this “decision” be overturned, so that the Planning Board may continue its review of
the Extension request before them.

Should the Board grant the requested extension and the Building Permit be reinstated, further
requests for information will be addressed by XYZ's Construction Manager or Design/Engineering
project team.

Having filed this Appeal in a timely fashion and paid all required fees, XYZ retains the right to have
this Appeal heard by the Lebanon Planning Board on October 14, 2024.

Sincerely,

okl

Chet Clem

Lyme Properties 2, LLC
57 Main Street

West Lebanon, NH 03784

Lyme Properties. 57 Main Street, West Lebanon, NH 03784
Phone: 603-676-7800 e Fax: 603-676-7810 e Email: info@lymeproperties.com

20240923 XYZ Appeal PB2024-40-AAD Additional Info for 10142024.docx
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Appendix A: Status of conditions

1. The applicant shall submit final designs, including construction drawings, of all
infrastructure features associated with each phase, including proposed on- and
off-site roadway and parking areas, sidewalks, water and sewer utilities, and storm
drainage systems, to the City Engineer for approval, which shall not be
unreasonably withheld.

July 28, 2016:
1 River Park and Phase 1 Infrastructure plans originally submitted to City of Lebanon.

December 21, 2018:
Amended drawings for re-routed path of Cross Country Connector submitted.

August 4, 2022:
Amended connection from Lot 29/30 to CCC submitted, following Lebanon DPW catching error
made by previous City Engineer.

June 7, 2024:

Updated drawings submitted to City of Lebanon DPW and State of NH DOT for 2024
commencement, reflecting full review of any code changes by XYZ project team, with any changes
denoted in the updated package.

2. The applicant has submitted sufficient site and building information to obtain Site
Plan approval for development of the site. However, the applicant shall be required
to submit updated site plans, building elevations, and phasing information sufficient
to demonstrate compliance with the approval to the City for review and approval
by the Planning Department, prior to the issuance of Building Permits for each
phase and prior to the start of any construction activities for development shown
or described in all remaining phases as depicted on the New Phasing Plan. For
purposes of this decision, construction activities shall include any construction,
excavation, or other site work associated with the construction or installation of
buildings, roadways, parking, water, sewer, or storm drainage infrastructure. All
such plans and information shall be in accordance with the Site Plan Review
Regulations dated last revised November 9, 2009. Such Planning Department
review shall be for the purpose of ensuring that the proposed building design and
uses are in substantial conformance with the approved phased development
project and with the Site Plan Review Regulations referenced above.

April 13, 2015:

Updated Site Plan showing the designed 1 River Park Drive footprint and change from massing
footprint in original Site Plan approvals submitted by XYZ to City. (Note: the footprints shown in the
original Site Plan application were not based on actual building designs; rather, they were shown to
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demonstrate that each building would meet the setback requirements in each zone).

June 8, 2015:
Amended plans accepted by City of Lebanon Planning Board.

December 29, 2019:
Building Permit issued, further implying that this condition had been satisfied.

June 6-7, 2024:
Plan set confirms no change to site and building information.

4.

Prior to the start of any construction activities for which construction inspection is
required pursuant to this decision or any applicable ordinance or code for each
phase of the project, the City shall retain the services of an independent 3rd party

inspector, for which the applicant shall be responsible for all inspection fees related
to construction and installation of on- and off-site roadways, parking, sidewalks,
water and sewer utilities, storm drainage, and erosion control, in accordance with
Chapter 181 of the City Code and Section 14 of the Subdivision Regulations unless
waivers have been granted. The applicant shall provide funding for inspection
services in a form acceptable to the City. Third party engineer inspection reports
and as-built drawings provided by the applicant (using NH State Plane Coordinate
system), including tie sheets and Northing and Easting coordinates and elevations
of underground utilities, shall be reviewed and approved by the City Engineer, prior
to acceptance of any utility improvements by the City and all inspection reports
shall be made available to the applicant.

XYZ is aware of this requirement and has completed this for the three previous segments of the Phase
1 Infrastructure Improvements and paid a 5-14% project cost premium as a result. As in these three
previous cases, the 3" Party inspection scope of work is developed by the Planning Staff/Dept. of
Public Works in parallel with the Security Bond/Performance Agreement.

Appendix B outlines the timeline of events and illustrates why the 3 Party inspection agreement had
not yet been provided: a final $ value had not been accepted by the Lebanon DPW and Planning
Department when the Appeal was filed on July 8, 2025

Crafts Avenue Sewer and Roadway Improvements (CASRI):
Total Construction Value: $1,048,348.54
Total 3 Party Inspection paid by XYZ: $86,080 (8%)

Crafts Avenue Extension (CAE):
Total Construction Value: $383,083.52
Total 3 Party Inspection paid by XYZ: $20,580 (5%)
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Cross Country Connector (CCC):

Total Construction Value: $122,879.26
Total 3 Party Inspection paid by XYZ: $18,000 (14%)
8. Edge-of-Disturbance fencing shall be installed and maintained before and during

any site work for each phase under construction, to be verified by the City Engineer
or City’s third-party inspector on site.

XYZ is aware of this condition. Historically, this condition is satisfied by the Construction Manager as
the first step for mobilization and signed-off upon by the 3™ Party Inspector on-site. Mobilization has
not proceeded due to regulatory actions beyond XYZ's control.

s Temporary parking facilities.

a. Temporary parking facilities are approved in accordance with the chart
attached hereto as Exhibit “A”.

b. Prior to the issuance of a building permit for any phase involving the
construction of a temporary parking facility, the applicant shall provide the
Planning & Development Department with plans for the proposed temporary
parking facility, together with an operation and maintenance plan.

c. Eachtemporary parking facility shall be designed to ensure the safe movement
of vehicles and pedestrians to the satisfaction of the Director of the Department
of Public Works and the Director of the Planning Department, which shall not
be unreasonably withheld. It shall be the responsibility of the applicant to
maintain each temporary parking facility in accordance with the operation and
maintenance plan.

d. The temporary parking identified in Exhibit A may be used until such parking is
replaced by the permanent parking garage included in Phase 3 or December
31, 2038, whichever is earlier.

Building Permit #2016-00293 was issued by the Lebanon Planning Department on December 29,
2019, three months after this September 9, 2019 Notice of Action. The permit confirms that this
requirement is not applicable and that sufficient parking had been provided, as shown on the
Building Permit Construction documents for 1 River Park Drive.

The updated Phasing Plan in the September 9, 2019 Notice of Action reflects off-site parking
requirements for Lot 1, if the 125-unit multi-family building were to be constructed concurrently as
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XYZ had hoped. Unfortunately, that additional housing is not presently under consideration, due to
repeated delays and the rejection of XYZ's proposed Site Plan amendments in 2023 that would have
enabled this housing to progress simultaneously with 1 River Park.

The Phase 1 plans before the Department of Public Works and Planning Department are consistent
with plans previously approved, there has been no material change to parking whatsoever, and there
is no temporary parking facility required, making Condition 7 not applicable.

The Permit and subsequent updated plans (Sheets 1-5 and 1-6) provided to the Planning Department
on June 6-7, 2024 show the original, approved plan for 1 River Park. This provides more than
sufficient parking on Lot 1 (42 spaces) and Lot 2 (140 spaces) to meet the total parking requirements
for 1 River Park (149 spaces).

14-4. Prior to the issuance of a Building Permit for Phase 1 of the development, the
applicant shall obtain all required State approvals including, but not limited to, the
following:

e NHDES Alteration of Terrain Permit
e NHDES approval for Sewage Discharge

Note: this requirement has already been satisfied. Alteration of Terrain Permit
#A0T-0994 dated October 6, 2015 and Sewage Discharge Permit #D2015-0802
dated September 10, 2015, have been issued by NH DES for Phase 1.

As the Planning Department’s own Notice of Action (highlighted above) states, this requirement has
already been satisfied.

NHDES Alteration of Terrain Permit: #AoT-09943A

The NH DES Alteration of Terrain Permit #A0T-09943A was issued on October 6, 2015. Following the
2018 suspension and the 2020 suspension, TF Moran submitted a request for extension on XYZ's
behalf to NH DES on August 2, 2020, which was granted on October 30, 2020 with an expiration date
of October 30, 2025.

As referenced numerous times previously, the August 2, 2020 letter from TF Moran included
reference to the temporary stormwater line to be installed to re-direct the City’s stormwater line to
allow construction of 1 River Park to commence, and until the permanent solution is installed. Per the
October 30, 2020 letter from NH DES, XYZ's project team must abide by N.H. Env-Wq 1507.07.

As stated in numerous past communications to the City, the City of Lebanon was copied on all
communications related to this permit.
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To eliminate any further confusion regarding jurisdiction and approval, XYZ requests that the Planning
Department provide reference to any specific, applicable City regulations regarding stormwater that
have not been met.

NHDES approval for Sewage Discharge: #D2015-0802
This permit was granted by the NH DES/Lebanon DPW on 9/10/2015.

A memo sent by XYZ to the Lebanon DPW on December 4, 2019 includes all previous calculations
related to water & sewer connections for 1 River Park, and minor updates related to fee calculations
for the core & shell construction prior to the issuance of Building Permit #2016-00293. On December
19, 2019 XYZ paid the City of Lebanon $15,886 for a water and sewer connection fee for 1 River Park
in accordance with #D2015-0802.

Work on the sewerage construction under Permit #D2015-0802 was commenced prior to the three
years of the approval date in accordance with the written condition on the permit, when the Crafts
Avenue Sewer and Roadway Improvement (CASRI) construction began in 2018. Work on this same
scope of work has continued, with the City’s implicit approval, during the Crafts Avenue Extension
(CAE) work in 2020 and the Cross Country Connector (CCC) work in 2022.
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Appendix B: Timeline of relevant events

February 1, 2024

The Planning Staff's memo invalidating the Building Permit jeopardized the entire River Park project,
and repeat efforts by XYZ and its Attorney to address this matter to allow development activities to
continue while the matter was resolved were fruitless, causing months of uncertainty.

May 6, 2024

95 days and three (3) Lebanon Building Code Board of Appeals hearings later, the BCBA reinstated
Permit #2016-00293. With the project seemingly back on track after the BCBA decision overturning
the Staff's actions, XYZ's project team is re-released to file necessary information.

June 5, 2024
The City of Lebanon elects to appeal the BCBA’s May 6, 2024 appeal decision. This appeal is filed at
4:30pm on the 30" day of the 30-day appeal period.

June 6, 2024

Engelberth Construction on behalf of XYZ submitted an Excavation Permit Application for the portion
of remaining Phase 1 infrastructure under the City’s jurisdiction. A parallel application to the NHDOT
was submitted the same day.

That application was required to be reviewed and approved by the Lebanon DPW, and necessary for
infrastructure cost values to be determined to reach a Performance Bond/Security Agreement.

June 7, 2024

Engelberth Construction on behalf of XYZ submits updated construction drawings for 1 River Park
reflecting minor code changes from the two (2) code update reviews conducted under the direction
of Elkus Manfredi Architects.

June 13, 2024
Planning Director Nathan Reichert responds to Engelberth Construction regarding technical issues
with the City’s ongoing OpenGov software transition.

In a conversation between Mr. Reichert and Chris Yandow at Engelberth Construction, memorialized
by Mr. Yandow to XYZ via email on June 13, 2024, Mr. Reichert states that the Permit would not be
recognized until the appeal process is over. Mr. Reichert’s decision is contradictory to NH RSA 676:6,
“The effect of an appeal to the board shall be to maintain the status quo.”

Thus, the Permit that was reinstated by the Lebanon Building Code Board of Appeals on May 6, 2024
should have been honored as in-place while any State appeal process brought forth by the Lebanon
Planning Department played out. This ultra vires decision further jeopardized XYZs ability to move
forward, contributing to the numerous, unwarranted delays XYZ has faced beyond its control.
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Building Permit submission

1. Documentation submission began Monday morning outside the online building
application portal.
2. Discussed the following in a phone conversation with Nate Reichert:
a. Recognizes an earlier permit was issued, but wants to use the new building
permit system for tracking/processing.
b. They want the permit application submission redone thru their permit portal as
all other building permit applications are now done. They are establishing
Building 1 with an E911 address of 1 River Park Drive and | am waiting for the
creation of that address to begin the process.
c. With the new Inspectors in place, they will review the new plans against the
conditions from the 2016-00293 permit to see which either no longer pertain
(because of new codes) or have been satisfied with the new drawings.
d. NOTE - he mentioned the City is appealing the State’s decision that the past
permit is still valid. That appeal was just recently filed — were you aware of this.
€. He said Planning and Development would still receive, process and
review the application during the appeal process — but that a permit would
not be recognized or issued (if they decide to issue a new number) until the
appeal process is over.

Figure 1: Portion of June 17, 2024 memo from Chris Yandow to XYZ.

June 25, 2024
XYZ's Attorney submitted a draft Performance Bond/Security Agreement to Mr. Corwin.

A series of emails between Attorney Hastings, Mr. Corwin, and Mr. Vincent take place regarding the
required bond values, and additional information is provided by XYZ in response on 6/26/2024.

Lebanon DPW subsequently signs off on Excavation Permit and sets cost of construction to be
bonded and reflected in the Performance Bond/Security Agreement.

June 27, 2024

XYZ attends pre-hearing conference with the N.H. BCRB in Concord. Attorney Rob Miller for XYZ
Dairy, LLC requests that the City drop its appeal so as to not jeopardize commencement of Site Work
that had been rescheduled for July in order to meet the January 2, 2025 completion deadline, and
more importantly, the required schedule of the anchor tenant for 1 River Park.

The City refused. As a result, XYZ cannot proceed with work as scheduled, loses Site Work contractor,
and any reasonable chance to complete requisite work by January 2, 2025.

July 8, 2024
The Lebanon Planning Staff's actions and the delay caused by the NH BCRB process, results in XYZ
filing a request for extension of #PB2018-24-SPA.
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July 12, 2024

N.H. BCRB hearing in Concord. BCRB overturns Lebanon BCBA. Resultant decision from BCRB
remands the issue back to BCBA, but draws attention to the matter of municipal estoppel that was
central to the BCBA's decision.

Last, it is evident that the BCBA based its interpretation and ultimate holding, at least in
part, on the representations of City Officials to the permittee about what qualified as work in the
early stages of the project. CR177-178. Because the City previously communicated in a March
2023 letter to XYZ that “preparation work” was sufficient to meet the requirements of “work”
under Subsection 105.5, the BCBA held similar “preparation work” must also suffice as “work” in
2024. Id. It is beyond our jurisdiction to opine on whether there are equitable claims against the
City of Lebanon for representations to XYZ. Here, our authority is limited to reviewing the
interpretation of the text of the Code by the BCBA. See RSA 155-A:11-b. And it is beyond our
authority to waive or grant variances to requirements of the code. Id. Accordingly, we do review
whether the BCBA or another body may appropriately find the City is estopped from invalidating
the permit because of representations made by city officials concerning the types of conduct that

would qualify as work under Subsection 105.5.

Figure 2: Excerpt from N.H. BCRB Decision, July 31, 2024

July 16, 2024

Having heard nothing for 20 days from the Planning Staff regarding the draft Performance Bond /
Security Agreement prepared by XYZ and provided to the City on June 25, 2024 following
submission of the relevant Excavation Permit, Attorney Hastings follows-up with Mr. Corwin regarding
the status of the draft agreement.

July 25, 2024

30 days after the draft was submitted to the City, Mr. Corwin responds with a redline of the Security
Bond/Performance Agreement. Mr. Corwin identifies several new issues— which had not been raised
during the three (3) previous Security Bond / Performance Agreements related to earlier segments of
Phase 1 Infrastructure— that require additional consideration, and perhaps being brought before the
Planning Board for review and approval.

August 12, 2024
The Staff Memo, arriving two (2) days prior to the scheduled August 12, 2024 hearing, brings forth
new questions and requests for information from the Applicant.

XYZ prepares the relevant information requested by the Staff for the hearing, only to have the hearing
continued for a month at the suggestion of the Planning Staff and Planning Board.
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September 5, 2024

XYZ responds to Mr. Corwin’s Staff Memo and subsequent August 13, 2024 email communication,
pointing out the disparity between the Staff's actions and the Board's previous considerations of
XYZ's request for extension of #PB2018-24-SPA, and the lack of communication from the Staff prior to
the August 12, 2024 hearing that could have easily avoided any delay in consideration of the
requested extension.

Had the Planning Staff observed their own Staff Review and Initial Completeness Determination
(SPRR Section 4.7.C.3.a-c) following XYZ's submission of the request for extension on July 8, 2024,
the new requirements from the Staff would have been provided by XYZ in a timely manner.

3. Initial Completeness Determination

a. The Planning & Development Department shall review the application
for completeness pursuant to the requirements of Section 4.7.A and
Section 5.1. If the Planning & Development Department finds that the
application is complete, or lacks only those items or documents for
which waiver requests have been submitted, then the Planning &
Development Department shall make a preliminary determination of
whether the waiver requests meet the standards of Section 7.1 of these
Regulations, and if so, then the Planning & Development Department
shall recommend to the Board acceptance of the application for review.

b. If the Planning & Development Department finds that the application is
not complete or that one or more of the waiver requests do not meet
the standards of Section 7.1, the Planning & Development Department
shall so advise the Applicant, who can elect to complete the missing
submission requirements. Missing submission requirements, including
any necessary waiver requests, shall be delivered to the Planning &
Development Department by close of business on the fourth Monday of
the month (or the following business day if the office is closed) for
submission to the Board the following month. Submission of additional
or revised materials by this date is necessary to ensure that the
Planning & Development Department has adequate time to review
application materials and to prepare a staff report, as needed, for each
application listed on the Board’s agenda.

c. If the applicant elects not to complete the missing requirements, fails
to deliver all missing submission requirements prior to the deadline as
described above, or, if applicable, fails to pay engineering review fees,
the Planning & Development Department shall recommend. that the
Board deem the application incomplete. Prior to acting on the
recommendation, the Board shall give the applicant a reasonable
opportunity to be heard on the limited issue of completeness.

Instead, the information requested on Thursday, September 5, 2024 was provided to the Planning
Board at the outset of the hearing on Monday, September 9, 2024, as has been done historically by
XYZ when insufficient time is allowed by the Planning Staff due to late receipt of the Staff
Memorandum.

September 9, 2024

Following over 1.5 hours of answers and information provided to the Board by XYZ— including
answers to the very same questions posed again via by Mr. Corwin on September 10, 2024— the
second hearing of the extension request is continued another full month until October 14, 2024.
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CiTtY oF LEBANON ~ PLANNING & DEVELOPMENT

MEMORANDUM
TO: Planning Board
FROM: Tim Corwin, Deputy Planning & Development Director
RE: Public Hearing on Proposed Amendments to the Site Plan Review Regulations

February 24, 2025 Planning Board Work Session — Agenda Item 3.B

DATE: February 20, 2025

Attached please find a redline identifying proposed amendments to the Site Plan Review
Regulations. The new or revised text is blue and underlined. The text to be deleted is shown as
red-with-a-strike-out. A “clean” version is also attached. A public hearing on these amendments
has been scheduled for the Planning Board’'s February 24, 2025 work session, notice of which
has been provided as required by the Site Plan Review Regulations and state law.

The proposed edits were last discussed and updated by the Planning Board at the Board’s
meeting on February 10, 2025, and include amendments to the following:

» Section 3.2.A.2 — revising the membership of the Minor Site Plan Committee to include
the Planning & Development Director and Chief Building Official and designating the
Deputy Planning & Development Director as staff to the Committee.

» Section 4.3 — revising the conceptual review regulations to require conceptual review in
for certain projects and establishing related procedures and requirements.

The City’s legal counsel is currently reviewing the proposed edits to Section 3.2.A. Any comments
received will be provided to the Planning Board prior to the public hearing.

With respect to the Section 4.3 amendments, staff has prepared additional recommended edits
and will present those to the Board for discussion at Monday’s meeting. As such, staff will
recommend that the hearing for the Section 4.3 amendments is continued to a future meeting so
that the Section 4.3 draft can be finalized and reviewed by the City’s legal counsel.

Attachments
» Excerpt of the Site Plan Review Regulations (3-page redline last revised February 10,
2025)
» Excerpt of the Site Plan Review Regulations (3-page “clean” version, last revised February
10, 2025)
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SITE PLAN REVIEW REGULATIONS
MINOR SITE PLAN & CONCEPTUAL REVIEW
DRAFT AMENDMENTS

ARTICLE 1ll - ADMINISTRATION

Section 3.2 - Minor Site Plan Review

A.

[...]

]

MINOR SITE PLAN COMMITTEE

1. Establishment. A Minor Site Plan Committee is established in accordance
with RSA 674:43, lll, and the resolution passed by the City Council on
September 1, 2021, for the purpose of reviewing minor site plan
applications per Section 3.1.C.

2. Membership. The Minor Site Plan Committee consists of the Director of
Planning and Development, the Chief Building Official, the Director of Public

Works, the Flre Chlef and the Police Ch|efP|aPrH+Hg—aHd—DeVelepmeﬂt

The D|rect0r of Planmng and DeveIopment8eFHer—PIﬁHJrH{-:qC shaII serve as

chair and may use his-erhertheir reasonable discretion in coordinating the
activity of the Ceommittee in an efficient and effective manner. The Deputy
Director of Planning and Development or designee shall serve as staff for
the Committee. The Birectorof Planning-and-Developmentmembers of the
Committee may, at his—er—hertheir discretion, appoint a substitute
representative from their respective departments to the Committeeferthe
as—chaiwhile—substituting. A majority of the Committee members shall

constitute the-a quorum necessary to transact business.

ARTICLE IV - PROCEDURE

Section 4.3 - Conceptual Review

A.

Purpose. Conceptual review pursuant to RSA 676:4, ll(a) is recommended for all
land development that requires Planning Board review pursuant to Section 3.1.D
in order to help identify and resolve issues at an early stage and save the applicant
the time and cost of changes at a later date. Conceptual review also allows the
Board and applicant to identify available and qualified expertise within the City’s
boards and committees to help inform the variety and scope of studies or other
activities that inform the project design and, in turn, the technical review of the
submitted application.
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SITE PLAN REVIEW REGULATIONS
Draft Amendments

Last Revised: 2/10/25

Page 2 of 3

B. Conceptual Review Required. Conceptual review shall be required for any land
development that requires Planning Board review pursuant to Section 3.1.D and
which involves any one or more of the following:

1. 20 or more new dwelling units;

2. Ten (10) or more detached one- and/or two-family dwellings;

3 More than one (1) principal multi-family, non-residential or mixed use
building; and/or

4, Any development determined by the Board to have regional impact.

C. Conceptual Review Optional. For any site land development other than those
identified in Section 4.3.B,; conceptual review shall be optional.

D. Notice. Conceptual reviews shall only take place at a formal meeting of the Board.
Public notice of a required the-conceptual diseussion—review shall be provided
pursuant to Section 4.8 and shall also be provided to the following:

1. Conservation Commission

2. Pedestrian & Bicyclist Advisory Committee

3. Tree Advisory Board

4. Heritage Commission (if located within the Historic District)

Public notice is not required for optional conceptual reviews. is-hrotreguired;but

EB. Submission Requirements. Netless—than—two—weeks—before—the—date—of-the
scheduled-coneeptuatreviewstheThe Applicant shall provide a project description,
a written statement addressing how the concept conforms with the Master Plan,
and a sketch plan of sufficient accuracy and quality, based on a United States
Geological Survey map or similar map, showing the following;:

1. Existing property lines of the parcel(s) under review;
2. General topography, to include highlight of slopes in excess of 25%;
3. Prominent natural features of the site, including but not limited to: tree

lines, watercourses, flood plains, wetlands, and ledge outcrops;

4, The approximate location and size of existing and proposed buildings,
parking areas, roadways, and other improvements.
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SITE PLAN REVIEW REGULATIONS
Draft Amendments
Last Revised: 2/10/25

Page 3 of 3
. When conceptual review is required:
a. A properly completed and signed application form.
b. The appropriate fees as established by the Board'’s fee schedule.
C. A list of the name(s) and address(es) of all persons to be notified by
certified mail in accordance with RSA 676:4, I(d), including the
following:
i The Applicant(s);
. The Owner(s) of record of the site;
. The Owners of abutting properties;
iv. Every surveyor, engineer, architect, soil scientist, or

wetlands scientist whose professional seal appears on any
plan or document submitted to the Board;

V. All _persons holding conservation, preservation, or
agricultural preservation restrictions (as defined under RSA
477:45) on the subject property. (NOTE: When there are no
such restrictions on the subject property, the applicant shall
provide a definitive statement to that effect.); and

Vi. The holders of any easements, rights-of-way, or other
restrictions on or over the subject property. (NOTE: When
there are no such easements, rights-of-way, or other
restrictions .on the subject property, the applicant shall
provide a definitive statement to that effect.).

Procedures. Conceptual review shall be an informal discussion with the Board,
conducted in general terms, of the basic concept of the proposed development Fhe

for the purpose of familiarizing the Board with the location and type of
development, and familiarizing the Applicant with the issues and concerns of the
Board. The Board shall consider whether the proposed development is an allowed
use in the Zoning Ordinance and in accordance with the Master Plan. The Board
shall determine whether the development is compatible with any plans for existing
or future roads, utilities, and services. The Board shall focus on the characteristics
of the site and its relationship to the surrounding area to determine how well the
proposed development fits into the natural environment and the cultural
landscape, including historical resources.

Discussions held during any conceptual review shall not bind either the applicant
or the Board in any manner, and statements made by Board members shall not be
the basis for disqualifying said members or invalidating any subsequent action
taken by the Board.
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SITE PLAN REVIEW REGULATIONS
MINOR SITE PLAN & CONCEPTUAL REVIEW
DRAFT AMENDMENTS

ARTICLE Ill - ADMINISTRATION

Section 3.2 - Minor Site Plan Review

A.

[...]

[...]

MINOR SITE PLAN COMMITTEE

1. Establishment. A Minor Site Plan Committee is established in accordance
with RSA 674:43, lll, and the resolution passed by the City Council on
September 1, 2021, for the purpose of reviewing minor site plan
applications per Section 3.1.C.

2. Membership. The Minor Site Plan Committee consists of the Director of
Planning and Development, the Chief Building Official, the Director of Public
Works, the Fire Chief, and the Police Chief. The Director of Planning and
Development shall serve as chair and may use their reasonable discretion
in coordinating the activity of the Committee in an efficient and effective
manner. The Deputy Director of Planning and Development or designee
shall serve as staff for the Committee. The members of the Committee may,
at their discretion, appoint a substitute representative from their respective
departments to the Committee. A majority of the Committee members shall
constitute a quorum necessary to transact business.

ARTICLE IV - PROCEDURE

Section 4.3 - Conceptual Review

A.

Purpose. Conceptual review pursuant to RSA 676:4, ll(a) is recommended for all
land developmentthat requires Planning Board review pursuant to Section 3.1.D
in order to help identify and resolve issues at an early stage and save the applicant
the time and cost of changes at a later date. Conceptual review also allows the
Board and applicant to identify available and qualified expertise within the City’s
boards and committees to help inform the variety and scope of studies or other
activities that inform the project design and, in turn, the technical review of the
submitted application.

Conceptual Review Required. Conceptual review shall be required for any /and

development that requires Planning Board review pursuant to Section 3.1.D and
which involves any one or more of the following:
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1. 20 or more new dwelling units;
2. Ten (10) or more detached one- and/or two-family dwellings;
3. More than one (1) principal multi-family, non-residential or mixed use
building; and/or
4, Any development determined by the Board to have regional impact.

Conceptual Review Optional. For any /and development other than those identified
in Section 4.3.B, conceptual review shall be optional.

Notice. Conceptual reviews shall only take place at a formal meeting of the Board.
Public notice of a required conceptual review shall be provided pursuant to Section
4.8 and shall also be provided to the following:

Conservation Commission

Pedestrian & Bicyclist Advisory Committee

Tree Advisory Board

Heritage Commission (if located within the Historic District)

PP

Public notice is not required for optional conceptual reviews.

Submission Requirements. The Applicant shall provide a project description, a
written statement addressing how the concept conforms with the Master Plan, and
a sketch plan of sufficient accuracy and quality, based on a United States
Geological Survey map or similar map, showing the following;:

1. Existing property lines of the parcel(s) under review;
2. General topography, to include highlight of slopes in excess of 25%;
3. Prominent natural features of the site, including but not limited to: tree

lines, watercourses, flood plains, wetlands, and ledge outcrops;

4, The approximate location and size of existing and proposed buildings,
parking areas, roadways, and other improvements.

5. When conceptual review is required:
a. A properly completed and signed application form.
b. The appropriate fees as established by the Board’s fee schedule.
C. A list of the name(s) and address(es) of all persons to be notified by
certified mail in accordance with RSA 676:4, I(d), including the
following;:

The Applicant(s);
ii. The Owner(s) of record of the site;

iii. The Owners of abutting properties;
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iv. Every surveyor, engineer, architect, soil scientist, or
wetlands scientist whose professional seal appears on any
plan or document submitted to the Board;

V. All persons holding conservation, preservation, or
agricultural preservation restrictions (as defined under RSA
477:45) on the subject property. (NOTE: When there are no
such restrictions on the subject property, the applicant shall
provide a definitive statement to that effect.); and

Vi. The holders of any easements, rights-of-way, or other
restrictions on or over the subject property. (NOTE: When
there are no such easements, rights-of-way, or other
restrictions on the subject property, the applicant shall
provide a definitive statement to that effect.).

Procedures. Conceptual review shall be an informal discussion with the Board,
conducted in general terms, of the basic concept of the proposed development for
the purpose of familiarizing the Board with the location and type of development,
and familiarizing the Applicant with the issues and concerns of the Board. The
Board shall consider whether the proposed development is an allowed use in the
Zoning Ordinance and in accordance with the Master Plan. The Board shall
determine whether the development is compatible with any plans for existing or
future roads, utilities, and services. The Board shall focus on the characteristics of
the site and its relationship to the surrounding area to determine how well the
proposed development fits into the natural environment and the cultural
landscape, including historical resources.

Discussions held during any conceptual review shall not bind either the applicant
or the Board in any manner, and statements made by Board members shall not be
the basis for disqualifying said members or invalidating any subsequent action
taken by the Board.
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MEMORANDUM
TO: Lebanon Planing Board
FROM: Planning Department Staff
RE: Proposed Zoning Amendments

DATE: February 24, 2025

In January, Ms. Margaret Hatch, property owner of record for the 24 Labombard Road,
approached City staff to have a portion of her parcel rezoned from Light Industrial to
General Commercial - One. Her letter is attached to this information packet.

During the Route 120 Study, her entire parcel was thought to be subject to a conservation
easement. Ms. Hatch clarified that a front 3-acre portion of the lot was excluded from the
conservation easement. She wishes to have that portion of the lot rezoned to General
Commercial — One, like the surrounding parcels are proposed to be changed to as
recommended by the Route 120/Northern Lebanon Community Plan (NLCP). The NLCP
calls for parcels along Etna Road and LaBombard Road to rezoned from Light Industrial
to General Commercial - One. This zoning amendment was reviewed by the Conservation
Commission and the Planning Board at previous meetings, but not yet approved by City
Council. Please see the attached map to see the existing zoning compared to the
proposed rezoning.

During their January 22, 2025 meeting, the City Council moved that the proposed Zoning
Amendment be reviewed by the Conservation Commission and Planning Board before
returning to City Council for public hearing and decision. The review process will take
around two months.

Legal review was conducted by City Attorney, Matt Decker, and his opinion letter is
included in this packet.

Schedule:

Legal Review — by February 6, 2025

Conservation Commission — February 13, 2025
Planning Board — February 24, 2025

City Council Work Session Review — March 5, 2025
City Council Public Hearing — March 19, 2025
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Items Included:
1. Letter from Ms. Margaret Hatch
. Map

2
3. Memo to City Council from January 22, 2025 Meeting
4. Legal Opinion Letter

Page 339 of 371



My husband was a lifetime resident and we built our home at 24
Labombard Road in 1977 when area was farming/residential. Tax
map 51-12. approx.10yrs later was changed to Light
Industrial/commercial and we were grandfathered in as residential
in LID zone which we submit a form each year to maintain this
status .Our property is 50.6 acres which consists of 47.1 in
Conservation Easement with UVLT and a 3 acre regulation
building lot. Now there is a proposal to again to change zoning to
General Commercial. Also, learned my property had been down
sized to Residential zone. |

This letter is to inform you | did not request this change. Rather,
my wish is to be included in the initial rezoning effort that would
have changed my property to General Commercial. |f this cannot
be done with existing proposal then | would like to request that the
total 3 acres lying outside the conservation easement be Rezoned
to General commercial consistent with original proposal.

In either case | wish the right to be residential in a Commercial
zone to be contiguous as long as | maintain this property. | do not
want the developable part of the property to be excluded from
other appropriate use.

| believe my request is reasonable and appropriate for the
location. It is also consistent with the surrounding properties and
their intended rezoning.

Please submit my request to appropriate officials and planning
staff. Thank you for your consideration.

Sincerely,

Margaret Hatch
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Agenda
Lebanon City Council
January 22, 2025

11. New Business:

11.D — Request for Zoning Map Amendment — Hatch Property,
24 Labombard Road, Tax Map 51, Lot 12, Lebanon, NH

Background

On January 9, 2025, Margaret Hatch requested a zoning map amendment for her property located
at 24 Labombard Road, Tax Map 51, Lot 12, Lebanon, NH. The property is currently split zoned
between Light Industrial (IND-L) along the road frontage and Rural Lands Three (RL-3) to the rear
of the parcel.

During the recent Route 120 / Northern Lebanon Community Plan (NLCP) study, the Hatch
property was not considered for potential zoning changes under the mistaken impression that the
property was completely subject to conservation restrictions. However, Ms. Hatch has clarified
that a 3-acre portion of the +/-50-acre parcel is not subject to any development restrictions, and
the owner would like to have the property frontage rezoned to General Commercial One (GC-1)
as is proposed for other surrounding properties. Attached is a draft map from the Planning &
Development Department depicting the existing and proposed zoning for the property.

Since the Hatch property was not reviewed for zoning changes as part of the annual package of
amendments, it was determined that the amendment request must be resubmitted to the land use
boards and legal counsel for review and comment back to the City Council. The Planning &
Development Department has outlined a tentative review schedule for the proposed amendment.

Action

If the Council decides to move forward with the proposed amendment request, the following
motion is offered for consideration:

MOVED, that the Lebanon City Council, in accordance with the City of Lebanon Zoning
Ordinance, Article X, Section 1000.3, Amendment Procedures, submits the proposed
Zoning Map amendment as described in the January 9, 2025 letter from Margaret Hatch, to
the Planning Board and Conservation Commission for their review and comment. The City
Council hereby sets the following tentative review schedule:

Legal Review — by February 6, 2025

Conservation Commission — February 13, 2025

Planning Board — February 24, 2025

City Council Work Session Review — March 5, 2025

City Council Public Hearing — March 19, 2025

Included In This Section:

1. January 9, 2025 letter from Margaret Hatch
2. Draft Northern Lebanon Zoning Amendment map
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Drummond Matthew C. Decker 603.792.7421
Admitted in NH, NJ, NY mdecker@dwmlaw.com

ATTORNEYS AT LAW

1 Court Street, Suite 320
Lebanon, NH 03766-1727
603.448.2221 Main
603.448.5949 Fax

February 5, 2025

Nathan Reichert, Director of Planning & Development
City of Lebanon

51 S. Park Street

Lebanon, NH 03766

nathan.reichert@lebanonnh.gov

RE: Proposed Zoning Amendment —
Map Amendment for 24 Labombard Road, Tax Map 51, Lot 12

Mr. Reichert:

This is a preliminary legal opinion as required by Section 1000.3(B)(2) of the Lebanon Zoning
Ordinance concerning a proposed amendment to the zoning map. I understand the ~50-acre
property at 24 Labombard Road, Tax Map 51, Lot 12, is currently split-zoned between Light
Industrial (IND-L) at the front of the parcel and Rural Lands Three (RL-3) at the rear of the
parcel. The proposed amendment would re-zone three acres at the front of the property, which
are not subject to conservation restrictions, to General Commercial One (GC-1), as has been
proposed for surrounding properties. The remaining ~47 acres subject to conservation
restrictions would be RL-3.

I have reviewed the following documents in connection with this opinion:

e City Council Agenda Item 11.D from the January 22, 2025 City Council meeting;

e A January 9, 2025 letter from property owner Margaret Hatch,;

e A draft map showing the proposed revised zoning map for the North Lebanon Zoning
Amendment.

The Ordinance requires this legal review to cover: (a) whether such amendment is within the
authority delegated to the City under State law; (b) whether the form is appropriate; and

(c) whether, from an administrative point of view, the amendment can be administered and
enforced.

My answer to the three questions in Section 1000.2.B(2) is “yes” and I discern no legal or
administrative issues of concern with this map amendment request.

All zoning map amendments should be analyzed to determine whether they would constitute
“spot zoning,” which is not a permissible exercise of the power to divide land into different
zoning districts. It is, of course, within the City’s legal authority to amend its zoning map.
Planning goals, the division of the City into zoning districts, and the uses to be permitted within
each district are policy matters within the purview of the City. However, zoning map
amendments must comply with the “rational basis” level of Due Process analysis to be

800.727.1941 | dwmlaw.com
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constitutional. This means map amendments must not be arbitrary and they must be in
reasonable furtherance of some valid public land use regulatory purpose.

Spot zoning is not determined automatically by the size of the land being rezoned or the number
of parcels affected. An area is spot zoned when it is singled out for treatment different from that
of similar surrounding land which cannot be justified on the basis of health, safety, morals or
general welfare of the community, and which is not in accordance with a comprehensive plan.
E.g., Miller v. Town of Tilton, 139 N.H. 429, 432 (1995). The mere fact that an area is small, or
that it is rezoned at the request of a single owner, or that it is of greater benefit to that owner than
to others, would not necessarily make it spot zoning so long as there is a public need or a
compelling public reason for the change. Id.

In considering whether rezoning constitutes spot zoning, courts may consider whether the change
is made in response to some public need. See Shadlick v. Concord, 108 N.H. 319 (1967) (zoning
change was made in response to growing need for multi-family housing which already existed in
proximity to the rezoned area, and thus was part of a comprehensive plan rather than spot
zoning). Also relevant is whether there are sufficient opportunities for the targeted use
elsewhere in the community, particularly if those other areas aren’t being used. See Bosse v.
Portsmouth, 107 N.H. 523 (1967) (rezoning of one parcel for industrial use when it was
surrounded by residential uses was spot zoning because many other areas in the city were
available for industrial use but weren’t being used that way). The common thread in the case law
is that a court will consider whether there is a reason or combination of reasons for the change
that is in the public interest and consistent with the community’s development goals.

I conclude that the proposed re-zoning of Lot 51-12 does not constitute “spot zoning”, as there is
a rational basis and clear public purpose for the amendment. It is clear from the City staff’s
explanation in the Council’s Jan. 22 Agenda Item 11.D that the property was excluded from the
Northern Lebanon map amendment due to a mistake of fact concerning conservation restrictions.
Re-zoning the front three acres not subject to conservation restrictions to GC-1 would not single
out the property for treatment different from that of surrounding land. To the contrary, this re-
zoning would subject this lot to the same zoning treatment as similar lots in the immediate
neighborhood.

Please do not hesitate to contact me with any questions or concerns about this opinion.

Sincerely,

/ 5 " Bl
/51//}& C Leete,
Matthew C. Decker
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MEMORANDUM
TO: Lebanon Planning Board
FROM: Planning Department Staff
RE: Proposed Zoning Amendments

DATE: February 24, 2025

A request has been made to add the use, “Research Laboratory” to the use tables of the
General Commercial, General Commercial One, Central Business District, and the
Lebanon Downtown Districts. Also, definitions the following definitions are proposed to
be added to Appendix A “Definitions” of the Zoning Ordinance:

1. Light Industry

2. Medical Research Facility

3. Research Laboratory
The definitions are included in the attachment section of this packet.

During their January 22, 2025, meeting, the City Council moved that the proposed Zoning
Amendment be reviewed by the Zoning Board of Adjustment, Conservation Commission
and Planning Board before returning to City Council for public hearing and decision. The
review process will take around two months.

Legal review was conducted by City Attorney, Matt Decker, and his opinion letter is
included in this packet.

Schedule:

Legal Review — by-January-24,-2025 February 5, 2025
Zoning Board of Adjustment — February 3, 2025

Conservation Commission — February 13, 2025
Planning Board — February 24, 2025

City Council Work Session Review — March 5, 2025
City Council Public Hearing — March 19, 2025

ltems Included:

1. Proposed Use Tables: Sections 305, 305A, 306, and 307
Proposed Definitions: Appendix A “Definitions”
Memo to City Council from January 22, 2025 Meeting
Memo to Planning Staff: Zoning Amendment Request
Legal Opinion Letter

Al S
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SECTION 305

GENERAL COMMERCIAL DISTRICT (GC).

305.2 Table of Uses.
Permitted Uses (see Section 801.3)

Residential Commercial/Non-Residential

1. Dwelling unit(s) above first floor 1. Alternative treatment center per Section

2.  Multi-family dwelling (see Section 305.5) 613
Commercial/Non-Residential 2. Bus terminal

3. Amusements (indoor) 3. Educational facility, college/university

4. Carwash 4. Essential service

5. Community center 5. Truck terminal

6. Drive-in restaurant, refreshment stand

7. Drive-through facility

8. Drycleaning pick-up station (e SEaien SlzA)

9. Financial institution

10. Funeral home Commercial/Non-Residential

11. Group day care facility per Section 604 1. Care and treatment of animals

12. Health club 2. Contractor’s yard

13. Hotel 3. Craftsman’s shop

14. House of worship 4. Plumbing, electrical or carpentry shop

15. Laundromat 5. Produce stand

16. Local government use 6. Recreational facility, outdoor

17. Membership club 7. Warehouse

18. Motel 8. Wholesale sales

19. Movie theater Planned Developments

20. Office 9. Commercial PUD per Section 501

21. Personal service

22. Publishing/printing

23. Radio or TV studio

24. Recreational facility, indoor

25. Renewable energy system per Section 612

26. Restaurant, sandwich shop

27. Retail product pickup

28. Retail store

29. Service station

30. Vehicular repair

31. Vehicular sales

32. Research Laboratory
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SECTION 305A

305A.2 Table of Uses.

GENERAL COMMERCIAL ONE DISTRICT (GC-1).

Permitted Uses

Uses by Conditional Use Permit
(see Section 302.4)

Residential

1.  Multi-family dwelling (see Section
305A.4)

Commercial/Non-Residential

Dwelling unit(s) above first floor
Essential service

Financial institution

o & 0N

Group day care facility per Section
604

Office
Personal service

Renewable energy system per
Section 612

9. Research Laboratory

Commercial/Non-Residential

1. Alternative treatment center per Section
613

Drycleaning pick-up station

Educational facility, college/university
Inpatient rehabilitation facility

Light industry

Research laboratory

N o a bk~ owDd

Restaurant, sandwich shop

8. Retail store

Planned Developments

1. Commercial PUD per Section 501

2. Manufactured Housing PURD per
Section 504
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SECTION 306

CENTRAL BUSINESS DISTRICT (CB).

306.2 Table of Uses.
Permitted Uses
(see Section 801.3)

Residential Commercial/Non-Residential

1. Dwelling unit(s) above first floor 1. Craftsman’s shop

2. Multi-family dwelling (see Section 306.5) 2. Drive-through facility

3. Senior housing complex 3. Educational facility,
Commercial/Non-Residential college/university

4. Amusements (indoor)

5. Community center

6. Drycleaning pick-up station

7. Financial institution

8. Group day care facility per Section 604

9. Funeral home (see Section 302.4)

10. Health club

11. Hotel Commercial/Non-Residential

12. House of worship 1. Essential service

13. Laundromat 2. Other uses per Section 306.4

14. Library 3. Parking facility

15. Local government use 4. Publishing/printing

16. Membership club 5. Recreational facility, indoor

17. Motel 6. Recreational facility, outdoor

18. Museum Planned Developments

19. Office 7. Commercial PUD per Section 501

20. Personal service

21. Radio or TV studio

22. Renewable energy system per Section 612

23. Restaurant, sandwich shop

24. Retail store

25. Social service center

26. Theater, concert hall, movie theater

27. Research Laboratory
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SECTION 307

307.2 Table of Uses.

LEBANON DOWNTOWN DISTRICT (LD).

Permitted Uses

Uses by Conditional Use Permit

(see Section 302.4)

1.

Residential

Multi-family dwelling (see Section
307.5)

Dwelling unit(s) above or below the
street level story

Commercial/Non-Residential

o o bk w

10.
11.
12.
13.
14.
15.
16.
17.

18.
19.
20.
21.
22.
23.

Amusements (indoor)
Community center
Financial institution

Group day care facility per Section
604

Health club

Hotel

House of worship
Library

Local government use
Membership club
Museum

Office

Personal service
Radio or TV studio

Renewable energy system per
Section 612

Restaurant, sandwich shop

Retail store

Senior housing complex

Social service center

Theater, concert hall, movie theater

Research Laboratory

Commercial/Non-Residential

1
2
3
4
5
6.
7
8
9
1

Craftsman’s shop, art studio

Dry cleaning pick up station
Educational facility, college/university
Essential service

Laundromat

Other uses per Section 307.4

Parking facility

Publishing/printing

Recreational facility, indoor

0. Recreational facility, outdoor
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Proposed Definitions for Appendix A:

LIGHT INDUSTRY: The assembly, manufacture, processing, packaging or other industrial
operations conducted in such manner that all resulting cinders, dust, fumes, gas, odors, smoke
and vapor are effectively confined to the premises or disposed of so as to avoid any air pollution
and conducted in such a manner that noise, flashing lights and vibrations will not be a nuisance
or otherwise detrimental to abutting properties. Light industry includes the development and
production of computer software and hardware and its associated equipment.

MEDICAL RESEARCH FACILITY: A medically related research laboratory, which may as a
subsidiary function, engage in the manufacture of products within the following Standard
Industrial Classifications: biological products; medicinal chemicals; pharmaceutical preparations;
optical instruments and lenses; and surgical and medical instruments.

RESEARCH LABORATORY: A facility for scientific research, development, analysis, and
testing in various technology-intensive fields of science including but not limited to
biotechnology, pharmaceuticals, genetics, plastics, polymers, resins, coatings, fibers, fabrics,
films, heat transfer, and electronics.
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Agenda
Lebanon City Council
January 08, 2025

10. New Business:

10.H - Discussion of Potential Zoning Amendment to Add “Research
Laboratory” as a Permitted Use in the Central Business District (CBD)

Background

The Mayor has requested that the City Council consider amending Section 306.2 of the Zoning
Ordinance to add “Research Laboratory” as a permitted use within the Central Business District
(CBD). This request has been made pursuant to Section 1000.2.A of the Zoning Ordinance, which
provides that amendments to the Zoning Ordinance may be proposed “[from the City Council at
any time.”

“Research Laboratory” is currently a permitted use in the Light Industrial (IND-L) and Industrial-
Rail Access (IND-RA) districts and is also allowed in the General Commercial One (GC-1) district
by Conditional Use Permit from the Planning Board. Currently, the Zoning Ordinance does not
include a definition for research laboratory.

The Planning and Development Department has prepared a memorandum of recommendations,
which also summarizes the amendment process outlined in Section 1000 of the Zoning
Ordinance. As noted in the attached memorandum, if the Council wishes to consider adding
“‘Research Laboratory” as a permitted use in the CBD, staff recommends that the Council also
consider adding the same use to the Lebanon Downtown (LD) District. Staff further recommends
that the Council adopt a definition for “Research Laboratory” to avoid future miscommunication
and misinterpretation concerning the use.

Action

If the Council decides to move the proposed zoning amendment forward for review, the following
motion is offered for consideration:

MOVED, that the Lebanon City Council, in accordance with the City of Lebanon Zoning
Ordinance, Article X, Section 1000.3, Amendment Procedures, hereby submits the
proposed zoning amendment to add “Research Laboratory” as a Permitted Use in the
Central Business District (CBD), to the Planning Board, Zoning Board of Adjustment, and
Conservation Commission for their review and comment. The City Council hereby sets the
following tentative review schedule:

Legal Review — by January 24, 2025

Zoning Board of Adjustment — February 3, 2025

Conservation Commission — February 13, 2025

Planning Board — February 24, 2025

City Council Work Session Review — March 5, 2025

City Council Public Hearing — March 19, 2025

Included In This Section:
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LEBANON CITY COUNCIL
January 8, 2025

Agenda ltem #10.H

Page 2

1. Memorandum from Planning and Development Department, dated December 30, 2024,
regarding the request to amend Section 306.2 of the Zoning Ordinance to add “Research
Laboratory” as a Permitted Use in the Central Business (CB) District
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MEMORANDUM
TO: Lebanon City Council
CC: Shaun Mulholland, City Manager
David Brooks, Deputy City Manager
FROM: Planning and Development Department Staff
RE: Request to Amend Section 306.2 of the Zoning Ordinance to Add “Research

Laboratory” as a Permitted Use in the Central Business (CB) District

DATE: December 30, 2024

The Mayor has requested that the City Council take action to amend Section 306.2 of the Zoning
Ordinance to add “research laboratory” as a Permitted Use in the Central Business (CB) District.
The request has been made pursuant to Section 1000.2.A of the Zoning Ordinance which
provides that amendments to the Zoning Ordinance may be proposed “[f[rom the City Council at
any time.”

“Research laboratory” is currently a permitted use in the Light Industrial (IND-L) and Industrial —
Rail Access (IND-RA) Districts and is also allowed in the General Commercial One (GC-1) District
by Conditional Use Permit from the Planning Board. Currently, the Zoning Ordinance does not
include a definition for research laboratory.

RECOMMENDATIONS

1. If “research laboratory” is to be added to the Central Business (CB) District as a permitted
use, staff recommends that the Council also consider adding “research laboratory” as a permitted
use in the Lebanon Downtown (LD) District. The West Lebanon Revitalization Committee’s
(WLRAC’s) original recommendations included making the CB and LD Districts more consistent,
and the City Council has moved in this direction with dimensional requirements and most allowed
uses (except those that WLRAC preferred to retain in West Lebanon, such as drive-throughs).
Adding “research laboratory” to the CB District but not to the LD District would be inconsistent
with WLRAC's stated goal.

In addition, zoning regulations may only be adopted in furtherance of the purposes enumerated
in NH RSA 674:17. The most applicable purpose identified in RSA 674:17 that could be used to
support the inclusion of “research laboratory” in the CB District would be to “promote health and
the general welfare”. As such, a zoning regulation cannot be adopted in support of or for the
exclusive benefit of any individual property. Rather, zoning regulations must be designed to
support every similarly situated property impacted by the regulation.

In the context of the proposed amendment, high-tech companies that may operate as research
laboratories already exist in the LD District with the benefit of zoning relief granted over the years.
However, these existing uses still need additional zoning relief to expand or make changes in
their operations since they are non-conforming with the underlying zoning requirements. There
are no known research laboratories or high-tech companies currently operating within the CB
District. Consequently, if the Council decides that adding “research laboratory” is appropriate in
the CB District, it would also seem to be appropriate in the LD District.
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2. Staff also recommends that the Council adopt a definition of “research laboratory” as is
good drafting practice and to help avoid future misinterpretation and miscommunication. A
definition will also help distinguish “research laboratory” from other similar uses such as “medical
research facility” (allowed in the MC District) and “light industry” (allowed in the IND-L, IND-RA,
and GC-1 Districts), which are defined in Appendix A of the Zoning Ordinance as follows:

LIGHT INDUSTRY: The assembly, manufacture, processing, packaging or other industrial
operations conducted in such manner that all resulting cinders, dust, fumes, gas, odors,
smoke and vapor are effectively confined to the premises or disposed of so as to avoid
any air pollution and conducted in such a manner that noise, flashing lights and vibrations
will not be a nuisance or otherwise detrimental to abutting properties. Light industry
includes the development and production of computer software and hardware and its
associated equipment.

MEDICAL RESEARCH FACILITY: A medically related research laboratory, which may as
a subsidiary function, engage in the manufacture of products within the following Standard
Industrial Classifications: biological products; medicinal chemicals; pharmaceutical
preparations; optical instruments and lenses; and surgical and medical instruments.

In reviewing the various examples found in A Planners Dictionary, published by the American
Planning Association (APA), staff offers the following potential definition of “research laboratory”
for the Council’s consideration:

RESEARCH LABORATORY: A facility for scientific research, development, analysis,
and testing in various technology-intensive fields of science including but not limited to
biotechnology, pharmaceuticals, genetics, plastics, polymers, resins, coatings, fibers,
fabrics, films, heat transfer, and electronics.

SCHEDULE

Should the City Council elect to proceed with consideration of the proposed zoning amendment,
the Planning and Development Department recommends that the Council establish a tentative
schedule for review, as is required pursuant to Section 1000.3.A of the Zoning Ordinance. Staff
offers the following tentative schedule for review and comment:

City Council decision to proceed:  January 8, 2025

Legal review: by January 24, 2025
Zoning Board of Adjustment: February 3, 2025
Conservation Commission: February 13, 2025
Planning Board: February 24, 2025
City Council setting public hearing: March 5, 2025

City Council public hearing: March 19, 2025
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TITLE LXIV
PLANNING AND ZONING

CHAPTER 674
LOCAL LAND USE PLANNING AND REGULATORY
POWERS

Zoning

Section 674:17

674:17 Purposes of Zoning Ordinances. —
I. Every zoning ordinance shall be adopted in accordance with the requirements of RSA
674:18. Zoning ordinances shall be designed:
(a) To lessen congestion in the streets;
(b) To secure safety from fires, panic and other dangers;
(c) To promote health and the general welfare;
(d) To provide adequate light and air;
(e) To prevent the overcrowding of land;
(f) To avoid undue concentration of population;
(g) To facilitate the adequate provision of transportation, solid waste facilities, water,
sewerage, schools, parks, child day care;
(h) To assure proper use of natural resources and other public requirements;
(1) To encourage the preservation of agricultural lands and buildings and the agricultural
operations described in RSA 21:34-a supporting the agricultural lands and buildings; and
(j) To encourage the installation and use of solar, wind, or other renewable energy systems
and protect access to energy sources by the regulation of orientation of streets, lots, and
buildings; establishment of maximum building height, minimum set back requirements,
and limitations on type, height, and placement of vegetation; and encouragement of the
use of solar skyspace easements under RSA 477. Zoning ordinances may establish buffer
zones or additional districts which overlap existing districts and may further regulate the
planting and trimming of vegetation on public and private property to protect access to
renewable energy systems.
II. Every zoning ordinance shall be made with reasonable consideration to, among other
things, the character of the area involved and its peculiar suitability for particular uses, as
well as with a view to conserving the value of buildings and encouraging the most
appropriate use of land throughout the municipality.
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III. Except as provided in RSA 424:5 or RSA 422-B or in any other provision of Title
XXXIX, no city, town, or county in which there are located unincorporated towns or
unorganized places shall adopt a zoning ordinance or regulation with respect to antennas
used exclusively in the amateur radio service that fails to conform to the limited federal
preemption entitled Amateur Radio Preemption, 101 FCC 2nd 952 (1985) issued by the
Federal Communications Commission.

I'V. If a municipality allows an increased density, reduced lot size, expedited approval, or
other dimensional or procedural incentive under this section for the development of
housing for older persons, as defined and regulated pursuant to RSA 354-A:15, VIII, it
may allow the same incentive for the development of workforce housing as defined in
RSA 674:58, IV. Beginning July 1, 2023, incentives established for housing for older
persons shall be deemed applicable to workforce housing development.

Source. 1983, 447:1. 1989, 42:2. 1995, 176:2. 2000, 279:2. 2002, 73:2. 2011, 85:2, eff.
July 15, 2011. 2022, 272:72, eff. Aug. 23, 2022.
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Drummond

Matthew C. Decker 603.792.7421
ATTORNEYS AT LAW Admitted in NH, NJ, NY mdecker@dwmlaw.com

1 Court Street, Suite 320
Lebanon, NH 03766-1727
603.448.2221 Main

February 5, 2025 603.448.5949 Fax

Nathan Reichert, Director of Planning & Development
City of Lebanon

51 S. Park Street

Lebanon, NH 03766

nathan.reichert@lebanonnh.gov

RE: Proposed Zoning Amendment —
Add “Research Laboratory” as Permitted Use in CBD, LD, GC & GC-1

Mr. Reichert:

This is a preliminary legal opinion as required by Section 1000.3(B)(2) of the Lebanon Zoning
Ordinance concerning a proposed amendment to the City’s zoning ordinance. I understand the
City Council has approved a motion to begin the process of adding “Research Laboratory” as a
Permitted Use in the Central Business (CB), Lebanon Downtown (LD), General Commercial
(GC) and General Commercial 1 (GC-1) zoning districts.

I have reviewed the following documents in connection with this opinion:

e City Council Agenda Item 10.H from the January 8, 2025 City Council meeting;

e A December 30, 2024 Staff Memo to the Lebanon City Council;

e A set of amended Tables of Uses for the GC, GC-1, LB and CB zoning districts; and
e A draft definition for the use “Research Laboratory”.

The Ordinance requires this legal review to cover: (a) whether such amendment is within the
authority delegated to the City under State law; (b) whether the form is appropriate; and

(c) whether, from an administrative point of view, the amendment can be administered and
enforced.

My answer to the three questions in Section 1000.2.B(2) is “yes” and, with the exception of my
comment below, I discern no legal or administrative issues of concern with this proposed
amendment.

The December 30, 2024 Staff Memo correctly notes that a zoning regulation cannot be adopted
in support of, or for the exclusive benefit of, any individual property. Accordingly, in
considering whether to allow research laboratories (which are not places of public
accommodation) in the City’s Central Business, Downtown, and General Commercial zoning
districts directly alongside the commercial/non-residential uses in these districts (which are
mostly places of public accommodation), the City boards and commissions reviewing this
proposed amendment should consider whether and how this proposed amendment would
promote the health and general welfare of the City, as set forth in RSA 674:17,1(c). 1
recommend that the public bodies reviewing this proposed amendment should more clearly

800.727.1941 | dwmlaw.com
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February 5, 2025
Page 2

document how the public interest and benefit to the general welfare of the City is served by
allowing the expansion of research laboratories into downtown commercial areas, where research
laboratories may not have previously been considered for inclusion of the Tables of Uses for the
CB, LD, GC and GC-1 zoning districts.

Please do not hesitate to contact me with any questions or concerns about this opinion.

Sincerely,
{ f ;
A ~ £

Matthew C. Decker
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DRAFT

LEBANON PLANNING BOARD
COUNCIL CHAMBERS, CITY HALL OR
REMOTE VIA MICROSOFT TEAMS
LEBANONNH.GOV/LIVE
MONDAY, JANUARY 27,2025 6:30PM

MEMBERS PRESENT:  Andrew Faunce (Chair), Patrick Kennelly, Jeremy Rutter, Karen
Zook (City Council Rep), Kathie Romano (REMOTE), Kellen
Appleton, Eric Stacy (alt)

MEMBERS ABSENT: Richard Ford Burley (Vice Chair), Brian Ceglarski (alt)

STAFF PRESENT: Tim Corwin (Deputy Planning & Development Director), Nate
Reichert (Planning & Development Director/ Zoning
Administrator), Brian Vincent (City Engineer)

1. CALL TO ORDER

Chair Faunce called the meeting to order at 6:30pm. Mr. Corwin reviewed the City’s meeting in-
person and REMOTE attendance policies and procedures.

Ms. Romano said she was attending remotely because she was out of town. She said no one was
in the room with her while she is attending the meeting.

2. PUBLIC HEARING ITEMS

A. City of Lebanon, 0 Barrows Street, Tax Map (Tax Map 77, Lot 106), zoned R-3:
Request for Site Plan Review, Major Subdivision approval, and a Conditional Use
Permit per Sections 310.2 and 509 of the Zoning Ordinance for a proposed S-unit
cottage development. 2025-04-FMAJSPRCUP- Continued from January 13, 2025

Deputy City Manager Brooks, Mr. Paul Simon (Park Architecture), and City Engineer Rod
Finley were present on behalf of the applicant. Chair Faunce said the public hearing that began at
the January 13, 2025 meeting was still open.

Mr. Corwin said he provided revised waiver request and condition of approval documents to the
Board just prior to the meeting. He suggested that the group go through each during the meeting
because the Board may not have had enough time to review them prior to the meeting.

Deputy City Manager Brooks said two new waiver requests have been submitted (since the
January 13, 2025 meeting):
* 14.4.C of the Subdivision Regulations — Requires the last 50% of the Building Permits
will not be issued until all of the approved infrastructure is completed - Dep City
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Manager Brooks said this is a subdivision requirement that doesn’t fit the cottage plan
because it is smaller in scope than the typical subdivision project

* 10.4.C.2.G — Requires the applicant to submit other approvals from other agencies (in
this case, water and sewer approvals from the City). Dep City Manager Brooks said these
applications have been filed with City Engineer Vincent that-dayon 27 January 2025.

Chair Faunce opened the public comment portion of the hearing. No one from the public spoke.
Chair Faunce closed the public comment portion of the hearing.

Mr. Corwin explained the waivers from Section 10.2.F and Section 12.3 that are requested by the
applicant. He suggested these waivers be discussed and approved at the outset of the discussion
of the other waivers.

The group discussed each DRAFT condition of approval at length.

In particular, they discussed Condition #14 (regarding the owners’ association documentation
being provided to the Planning and Development Department for review and approval by the
City’s legal counsel). The group considered how to satisfy this condition, given that the City is
the applicant, and its legal counsel is preparing the documentation. They considered alternatives,
including forming an LLC with-in which the City has-therctains 100% ownerships;-and. They alse
also discussed whether to have etheralternative legal representatives to-review the
documentation, perhaps non-involved members of the same legal team.

The group also disenssed-assessed Condition # 21 (regarding third-party inspections) and
whether the reviewing engineer (in this case, Mr. Vincent) could conduct the inspections in order
to save the cost of hiring an outside inspector. The group agreed to add #-this as an option to
Condition #21.

NOTE: The language for conditions finalized during this discussion was approved in lieu of
reading it into the record during the reading of the motion. For this minutes document, the
conditions are included within the body of the motion. See Page-pages 7 e¥43to 11 in this
document for the full list of the conditions of approval.

A MOTION was made by Kellen Appleton that for the application of the City of Lebanon,
PB2025-04-FMAJSPRCUP, the Lebanon Planning Board approves a waiver per Section
10.2.F of the Subdivision Regulations to waive the requirement for Design Review, and in
support therefore, finds that because the proposed 5-unit cottage development does not involve
the creation of any new lots or streets, preliminary review per Section 10.2 is not required.

The MOTION was seconded by Patrick Kennelly.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).
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1
2 A MOTION was made by Patrick Kennelly that the Lebanon Planning Board finds the
3 application of the City of Lebanon for Final Major Subdivision approval of a proposed 5-unit
4  cottage development, PB2025-04-FMAJSPRCUP, is not scattered and premature per Section
5  12.3 of the Subdivision Regulations and that, based on the totality of the application
6 information, materials, evidence, and testimony submitted to and reviewed by the Board, the
7  amount of development contained in the proposed subdivision in relation to the quantum of
8  services available will not pose a danger to the public through insufficiency of services.
9
10  [12.3 Statement as to Impact of Subdivision and Determination of Whether or Not Premature
11 or Scattered
12 A. Purpose: The purpose of this section is to require the subdivider to provide information to
13 the Planning Board with regard to the impact of the subdivision and such other
14 information as to allow the Planning Board to make a determination as to whether or not
15 the proposed subdivision will be premature or scattered.
16
17  B. Areas of Study and Information: The following areas shall be considered in such studies
18 and such information provided to the Board to determine the effect of the proposed
19 subdivision. The Planning Office may provide administrative guidelines to assist the
20 subdivider in providing appropriate information.
21 1. Statement of impact of the proposed development on natural resources and
22 environmental quality including, but not limited to, water quality, air quality, wetlands,
23 soil erosion and agricultural soils and a statement of pollution control and
24 environmental impact mitigation measures.
25 2. Capacity of the school system; effect on school bus transportation and distance of the
26 proposed subdivision from the nearest elementary school.
27 3. Adequacy of streets and/or sidewalks in the general area of the subdivision including
28 major intersections providing access, and such other areas as requested by the Board.
29 4. Sufficiency, availability and capacity of utility services to provide water, fire
30 protection, and sewer, and further, the impact of the subdivision on the municipal solid
31 waste disposal facilities.
32 5. (If applicable) The impact of on-site subsurface sewage disposal systems as to adjacent
33 wells, water supply systems, and any known aquifers so designated by the United States
34 Geological Survey.
35 6. Any special fire, police and public safety problems due to location and/or special
36 conditions relative to the type of use.
37 7. Impact of drainage from the subdivision on abutting properties and potential drainage
38 problems both on the site of the subdivision and downstream from the subdivision.
39 8. Fiscal impact statement analyzing the impact of the subdivision on municipal, school
40 and county revenues and expenditures, including estimated potential tax revenue and
41 estimated number of school children.
42

43  C. Prohibition of Approval of Scattered or Premature Subdivisions:
44 The Planning Board shall not approve a subdivision if such subdivision constitutes premature
45  or scattered subdivision as would involve danger or injury to health, safety or prosperity by
46  reason of the lack of water supply, drainage, transportation, schools, fire
47  department, or other public services or necessitate an excessive expenditure of public funds for
48  the supply of such services. If a subdivision is determined by the Planning Board to be

| 49  premature and scattered, the subdivider may show through both on- and off-site improvements
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1 made at the expense of the subdivider, that the subdivision is not premature or scattered or, if
2 so, is overcome by remedial action of the subdivider.
3
4  D. Board's Determination as to Premature or Scattered:
5  The Board shall determine based on the information presented and other information
6  available and made part of the record whether or not the amount of development contained in
7  the proposed subdivision in relation to the quantum of services available will pose a danger to
8  the public through insufficiency of services.|
9
10  The MOTION was seconded by Jeremy Rutter.
11
12 Roll Call Vote:
13 Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
14 Appleton
15  Voting Against — None
16
17 *The MOTION was approved (7-0).
18
19
20 A MOTION was made by Kellen Appleton that:
21

22 At duly -noticed meetings of the Lebanon Planning Board held on January 13, 2025, and

23 January 27, 2025, there appeared representatives on behalf of the City of Lebanon regarding 0
24 Barrows Street (Tax Map 77, Lot 106), zoned R-3, requesting a Conditional Use Permit per

25  Sections 310.2 and 509 of the Zoning Ordinance for a proposed 5-unit cottage development.

26 2025-04-FMAJSPRCUP

27

28 L FINDINGS OF FACT

29

30  Based on testimony given, application materials presented, and supporting documents

31  submitted, the Planning Board makes the following findings of fact:

32

33 1. The City of Lebanon intends to develop property it owns at the end of Barrows Street
34 with a 5-unit cottage development and related site improvements. The units are

35 intended to be sold and the property and site improvements will be owned and

36 maintained by a condominium association.

37 2. The project does not constitute a “governmental use” as defined in NH RSA 674:54, I,
38 and is therefore fully subject to the City’s land use regulations.

39 3. A “cottage development” is a type of planned development that is allowed by

40 Conditional Use in the R-3 District per Section 310.2 of the Zoning Ordinance, subject
41 to the criteria set forth in Section 509.

42 4. In order to grant the requested Conditional Use Permit, the Board must find that the
43 project satisfies the cottage development criteria set forth in Sections 509.1 through

44 509.6 of the Zoning Ordinance and must also find that the project satisfies the general
45 Conditional Use criteria set forth in Section 302.4.D.

46

47 1L CONCLUSIONS OF LAW

48

Page 362 of 371



O 0o NOUL DS WN B

A DDA B BEAEDDPEPLEDEDDEWWWWWWWWWWNNNNNNNNMNMNNNRRRRPRRRRERR
OCooNOOTULLPE,WNPEPOOONOOTULLPEWDNPRPOOONOULPAEWNPEPRPOOONOOUPEAE WNEO

(suggested edits by J. Rutter highlighted in yellow)
Lebanon Planning Board Meeting Minutes, Monday, January 27, 2025 Page 5 of 13

As a result of the above findings of fact and based on testimony given, application materials
presented, and supporting documents submitted, the Planning Board concludes the following
with respect to the Enhanced Performance Standards set forth in Section §302.4.D of the
Zoning Ordinance and the cottage development criteria set forth in Section §509 of the
Zoning Ordinance:

1. The site is suitable for the proposal. (§302.4.D.1)

2. The external impacts of the proposed use on abutting properties and the neighborhood
#s-are commensurate with the impacts of adjacent existing uses or other uses permitted
in the zoning district. (§302.4.D.2)

3. The proposed layout and design of the site is-are not incompatible with the established
character of the neighborhood and shall mitigate any external impacts on abutters, the
neighborhood, and nearby public ways and infrastructure. (§302.4.D.3)

4. The design of the new buildings are-is not incompatible with the established character
of the neighborhood. (§302.4.D.4)

5. The proposed use and layout of the site, including all related development activities,
does to the greatest extent practicable preserve identified natural, cultural, historic, and
scenic resources on the site and shall not degrade such identified resources on abutting
properties. (§302.4.D.5)

6. The proposed use is allowed by conditional use on the proposed property. (§509.2)

7. The proposed number of cottages meets the minimum required and maximum
permitted, and they are located in a cluster containing a minimum of 3 units. (§509.3)

8. The lot exceeds the 40,000 sq. ft. minimum lot size for cottage developments in the R-3
District. (§509.4)

9. The proposed development meets the density requirement of 2,500 sq. ft. of lot area per
cottage and the maximum building coverage requirement of 35%. (§509.5)

10. The plan set for the proposed development delineates a building site for each detached
cottage of no less than 1,500 sq. ft. (§509.6.4)

11. At least 50% of the cottages in the development will be detached units. (§509.6.B)

12. The minimum setback between units within the development will be at least 10 feet,
measured from the nearest point of the exterior walls. (§509.6.C)

13. The proposed development will meet the common open space requirements for cottage
developments, including the requirements that a minimum of 400 square feet of
common open space per cottage and per cluster is provided, that the common open
space area for each cluster is contiguous and will abut all of the cottages in the cluster,
and that the cottages will be oriented around and have their main entry from the
common open space. (§509.6.D)

14. The cottages will meet the requirement that the highest point of a cottage not exceed 24
feet, and the requirement that each cottage have an unenclosed, covered front primary
entry and porch of at least 60 square feet in size, oriented toward a common open
space. (§509.6.E)

15. The proposed development will meet the parking location and screening requirements
for cottage developments, with (a) parking areas and driveways complying with
applicable minimum yard requirements for the underlying zone, (b) parking areas
screened from public streets and adjacent residential uses by landscaping or
architectural screening, (c) no parking areas within the minimum required front yard,
and (d) parking areas separated from the common open space by landscaping or an
architectural screen. (§509.6.F)

16. The proposed development will meet the requirement that all cottages within 50 feet of
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a public street shall have street--facing facades that avoid blank walls, and that for all
such cottages, a minimum of 25 percent of the street—-facing facade shall be comprised
of windows and/or glass doors. (§509.6.H)

11 DECISION

Now therefore be it resolved that the Planning Board, on this 27th day of January, 2025, hereby
grants the request of the City of Lebanon for a Conditional Use Permit per Sections 310.2 and
509 of the Zoning Ordinance for a proposed 5-unit cottage development, as set forth above and
per testimony, plans, and materials submitted.

The MOTION was seconded by Jeremy Rutter.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).

Chair Faunce reminded the group that the waiver requests had been discussed at length during
the January 13, 2025 meeting. Mr. Corwin suggested the Board make one motion to approve the
requested waivers in the appropriate sections of the Site Plan Regulations and Subdivision
Regulations.

A MOTION was made by Jeremy Rutter that, for the application of the City of Lebanon, 2025-
04-FMAJSPRCUP, the Lebanon Planning Board approves partial waivers from the following
sections of the Site Plan Review Regulations and Subdivision Regulations:

Section 5.1.E.7 of the Site Plan Review Regulations

Sections 5.1.E.8 + 5.1.E.15 of the Site Plan Review Regulations
Sections 5.1.E.16 + 6.2.B of the Site Plan Review Regulations
Section 6.2.D.1 of the Site Plan Review Regulations

Section 6.5.C.1 of the Site Plan Review Regulations

Section 6.5.C.2 of the Site Plan Review Regulations

Section 10.4.C.2.D of the Subdivision Regulations

Sections 12.2.F + 12.8.A of the Subdivision Regulations
Section 12.3 of the Subdivision Regulations

Section 10.4.C.2.B of the Subdivision Regulations

Section 14.4.C of the Subdivision Regulations

Section 10.4.C.2.G of the Subdivision Regulations

The MOTION was seconded by Andrew Faunce.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None
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1
2 *The MOTION was approved (7-0).
3
4
5 A MOTION was made by Kellen Appleton that the Lebanon Planning Board approves the
6  application of the City of Lebanon regarding 0 Barrows Street (Tax Map 77, Lot 106), zoned
7  R-3, 2025-04-FMAJSPRCUP, for Site Plan Review and Major Subdivision approval to
8  construct a proposed 5-unit cottage development, together with parking, utilities, landscaping,
9  and other related site improvements as shown on a plan set titled “Barrows Street Cottage
10  Development,” dated December 9, 2024, last revised January 8, 2025, including any and all
11 submissions and testimony provided for and during the public hearing.
12
13 In support of its decision, the Board finds that the applicant has submitted plans, testimony,
14 technical data, information, reports, and studies — variously prepared by a professional civil
15  engineer, licensed land surveyor, wetlands scientist, architect, and licensed landscape architect
16  —that together satisfactorily demonstrate compliance with the applicable requirements of the
17  Site Plan Review Regulations and Subdivision Regulations, except as may reasonably be
18  addressed through the imposition of certain conditions of approval, as set forth below, and
19  except as may have been waived.
20
21 This approval is subject to the following conditions:
22
23 General Conditions
24
25 1. This approval shall automatically expire and be deemed void upon failure to meet any of
26 the conditions of approval set forth herein within the timeframes specified. It shall be the
27 applicant’s responsibility to be familiar with and aware of these conditions of approval,
28 and it shall be the applicant’s responsibility to satisfy these conditions of approval and to
29 satisfy them within the relevant timeframes outlined below.
30
31 2. Thedevelopment is subject to the Zoning Ordinance adopted January 16, 2013, last
32 amended April 3, 2024, the Site Plan Review Regulations adopted May 13, 1991, last
33 revised January 23, 2023, and the Subdivision Regulations adopted May 13, 1991, last
34 revised June 28, 2021, which are the land use regulations in effect at the time the
35 application was submitted.
36
37 3. This approval shall be considered void unless all conditions precedent have been met, and
38 the subdivision plat (Sheet 28 of the approved plan set) has been recorded in the Registry
39 of Deeds, within two (2) years from the date of the Notice of Action (Section 7.12.B of the
40 Subdivision Regulations). The plat shall be recorded in accordance with Planning &
41 Development Department procedures.
42
43 4. “Active and substantial development,” as defined in Section 14.1.B.1.a of the Subdivision
44 Regulations, shall be achieved within two (2) years of the date of this approval (14.1.B.1.b),
45 subject to an extension if applied for by the applicant and if approved by the Planning
46 Board per Section 14.1.B.1.c. If active and substantial development is not achieved within
47 two (2) years of the date of the Planning Board’s approval, the development shall be
48 subject to any changes in the City’s land use regulations.
49
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“Substantial completion,” as defined in Section 14.1.B.2.a of the Subdivision Regulations,
shall be achieved within five (5) years of the date of this approval. If substantial
completion is not achieved within five (5) years of the date of the Planning Board’s
approval, the development shall be subject to any changes in the City’s land use
regulations and the default provisions of Section 14.1.C shall apply.

All required landscape plantings shall meet the minimum size requirements for such
plantings set forth in Section 6.2.B of the Site Plan Review Regulations at the time of
installation.

The applicant shall implement and maintain NHDES Site Specific Best Management
Practices before, during, and after construction.

Prior to the start of any construction activities on the property, erosion control measures,
including edge-of-disturbance fencing if applicable, shall be installed and maintained
before and during any site work, to be verified by the Reviewing Engineer or the City’s
third-party inspector on site.

The property owner ’s/owners s association is responsible for the maintenance and
operation of the stormwater management system in accord with the O&M plan, and such
responsibility shall run with the land. (Section 6.6.H.2.b of the Site Plan Review
Regulations).

All service areas and facilities including garbage and waste disposal containers, recycling
bins, electrical and mechanical equipment such as transformers and compressors, meter
clusters, and other utility elements must be screened in accordance with Section 6.2.B.8 of
the Site Plan Review Regulations.

Changes to underground utilities that do not impact surface conditions may be approved
administratively unless determined by the Reviewing Engineer and the Planning &
Development Department to materially alter the development and the approved site plan, in
which case such changes shall be reviewed pursuant to Article IX of the Site Plan Review
Regulations.

Construction of the proposed parking enclosure shall be optional and may proceed at any
time prior to or following substantial completion of the development provided that the
parking enclosure is constructed in accordance with the approved plan set and in
accordance with all applicable building and life safety code requirements in effect at the
time of construction.

Conditions Precedent to be Satisfied Prior to the Signing and Recording of the Plat, Prior to

Application for a Building Permit, and Prior to the Start of Any Construction Activities

13.

The drainage analysis required per Sections 6.6.C.2.1 & 2 of the Site Plan Review
Regulations shall be provided to the Reviewing Engineer for review and approval.

14. The owner’s association documentation required by Sections 10.4.C.2(d), 12.2.F, and

12.8.A4 of the Subdivision Regulations shall be provided to the Planning & Development
Department for review and approval by the City’s legal counsel.
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1
2 15. The following conditions shall apply as may be determined applicable by the City and by
3 the City’s legal counsel:
4
5 a. The applicant shall sign a Subdivision Agreement in accordance with Section 7.9.B of
6 the Subdivision Regulations.
7
8 b. Per Section 10.4.C.2.b of the Subdivision Regulations, cost estimates for the
9 completion of all on- and off-site improvements which shall be subject to a
10 Performance Security Agreement pursuant to Section 7.10.c shall be provided.
11 Pursuant to Section 14.5 of the Subdivision Regulations, the applicant shall provide a
12 Performance Bond for all required improvements, both on- and off-site, including but
13 not limited to,: roadway and parking improvements, landscaping, lighting, utilities,
14 bike lane/shoulder improvements, stormwater improvements, and sidewalks in an
15 amount considered adequate by the Department of Public Works, and in a form
16 satisfactory to the City Attorney. The Performance Bond shall be secured by a surety
17 bond, a letter of credit, or an escrow account. This requirement shall not apply if the
18 required improvements are constructed prior to the recording of the plat.
19
20  16. The applicant shall obtain approval from the City Council or the City Manager’s office for
21 any additional water and/or sewer flows in accordance with the applicable Chapter 136
22 and 182 of the City Code.
23
24 17. The applicant shall make the following revisions to the plan set to the satisfaction of the
25 Planning and Development Department:
26 a. On Sheet 28 (“Overall Subdivision Plan” — L5.0):
27 i.  The 15% open space required per Section 12.2 of the Subdivision
28 Regulations shall be delineated.
29 ii. Add a note indicating how the open space will be owned, protected, and
30 managed;-.
31 iii. Add the following as plan notes: “Per Section 13.14 of the Subdivision
32 Regulations, there shall be no depositing, dumping, or storage of waste, or
33 other natural or man-made material, supplies or equipment, on any
34 subdivision land designated as open space,” and, “Per Section 13.14 of the
35 Subdivision Regulations, no work, or removal, or filling shall be done, nor
36 shall the existing natural characteristics of open space land be altered from
37 the original condition, until a site plan shall have been approved by the
38 Board;”and.”.-
39 iv.  Add any other information necessary to prepare the sheet for recording.
40 b. Amend the cover sheet to provide description of plan revisions (5.1.E.4.d of the Site
41 Plan Review Regulations).
42

43 The applicant shall provide the Planning and Development Department a digital copy of the
44 revised plan set saved in a PDF-A format for archival purposes.

45

46 18. The dwelling units shall be given addresses in accordance with City of Lebanon

47 policies and procedures.

48

49 19. The applicant shall schedule and hold a pre-building permit application meeting with
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the Planning and Development Department, City Building Inspectors, Reviewing
Engineer/Department of Public Works, and Fire Department, in order to help
streamline the building permit review process and to review applicable code
requirements.

Conditions to be Satisfied Prior to the Issuance of a Building Permit

20.

21.

22

23.

24.

25.

26.

As depicted on the approved plan set, appropriate easements shall be provided for the
maintenance of the sewer line, water line and hydrants within the site, to the
satisfaction of the Department of Public Works.

Prior to the start of any construction activities on the property for which construction
inspection is required pursuant to this decision or any applicable ordinance or code,
the City shall retain the services of an independent third-party inspector, for which the
applicant shall be responsible for all inspection fees related to (a) on-site work related
to sewer, water, temporary sedimentation and erosion control, and drainage
improvements, and (b) all off-site work within the City’s right-of-way (including but
not limited to water and sewer), in accordance with Section 8.2 of the Site Plan Review
Regulations and Section 14.2 of the Subdivision Regulations. The applicant shall
provide funding for inspection services in a form and amount acceptable to the City
and shall sign an Infrastructure Inspection Agreement. In the alternative, the
Reviewing Engineer may provide the required inspection services, depending on the
Reviewing Engineer’s availability.

If required by the Department of Public Works, the applicant shall apply for and obtain
an Excavation Permit, Driveway Permit, and Stormwater Permit.

Prior to the start of any construction activities on the property, the applicant shall
record in the Grafton County Registry of Deeds notice of the stormwater management
and erosion and sediment control plans as required per Section 6.6.H.2.d of the Site
Plan Review Regulations. Such notice shall be reviewed by the Planning &
Development Department prior to recording.

The development shall be subject to City of Lebanon Impact Fees, pursuant to Section
213 of the Zoning Ordinance. The Impact Fee shall be calculated at the time of
Building Permit issuance based on the Impact Fee Schedule adopted on May 20, 2024.
In accordance with RSA 674:39, the approved site plan shall be exempt from any
future changes in impact fees and methodology for five years from the date of
approval; however, any building permits which are issued after the end of that five-
year period shall be fully subject to whatever impact fees and methodology are in effect
at the time of building permit issuance.

All water and sewer fees shall be paid as set forth in City Code Chapter 68.

Prior to the start of any construction activities on the property, the applicant shall
obtain or update (if appropriate) any required Federal or State approvals.

Conditions to be Satisfied Prior to the Issuance of a Certificate of Occupancy
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27. Sheet 28 (“Overall Subdivision Plan” — L5.0) of the approved plan set shall be
recorded at the Grafton County Registry of Deeds pursuant to Condition of Approval
#3. Prior to recording, the plat shall be revised as necessary for recording purposes, in
consultation with the Planning and Development Department, and shall be signed by
the Planning Board Chair.

28. The applicant shall prepare and record an open space covenant or deed restriction in
accordance with Section 12.2.D of the Subdivision Regulations and-that shall be in
form and content acceptable to the Planning and Development Department and the
City Attorney.

29. The impact fees calculated pursuant to Condition of Approval #24 shall be paid.

30. The site contractor will produce as-built drawings to the Reviewing Engineer’s
satisfaction. Record drawings in a CAD .dwg format, using the NH State Plane
Coordinate System, including tie sheets, shall be reviewed and approved by the
Reviewing Engineer.

31. Except as set forth in Condition of Approval #12 above, all improvements depicted on
the plan shall be completed, and shall be constructed as depicted on the approved plan,
including any modifications to the plan as may be approved by the Planning Board in
accordance with the Site Plan Review Regulations and Subdivision Regulations.

The MOTION was seconded by Jeremy Rutter.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).

At 8:12pm, Chair Faunce called for a brief recess.
At 8:20pm, The meeting resumed.

3. STUDY ITEMS
A. Zoning Amendment Concise Statements
Mr. Corwin explained Section 1000.4.C of the Zoning Ordinance, which allows the City
Council, the Planning Board, and the Conservation Commission each to provide a brief
statement for any proposed zoning amendments that are included on the March ballot. He
said the statements are intended to help voters understand the proposed zoning amendments
in their totality.

Mr. Corwin also reviewed the City Council’s statements, which had already been crafted and
approved for the ballot.
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A MOTION was made by Eric Stacy to extend the meeting to 9:45pm. The MOTION was
seconded by Jeremy Rutter.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).

After much discussion, the Planning Board finalized the following three statements to be added
to the proposed Zoning Amendments for the March ballot:

Amendment 1 — Creation of a Pattern Zone Overlay District

“The Planning Board endorses this amendment. This amendment encourages development of
architecturally designed homes in downtown areas to increase housing opportunities, grow the
tax base, and reduce individual tax burdens.”

Amendment 2 — Rezoning of Alice Peck Day Hospital’s campus from R-3 to MC-2 District
“The Planning Board endorses the-this amendment. Changing the zone to MC-2 supports the
current medical center use at APD and facilitates the possibility of addressing the need te-for
staff housing on the APD campus.”

Amendment 3 — Amend Use Tables in R-1, R-2, and R-3 Districts to allow “Recovery
Houses” as a use by Special Exception

“The Planning Board endorses the-this amendment. Allowing recovery houses by special
exception in the R1, R2, and R3 districts ensures that those in need are housed in certified
facilities. This not only aids recovery for the occupants but also safeguards neighborhoods from
nuisances arising from improvised and unregulated group housing.”

A MOTION was made by Andrew Faunce to extend the meeting to 9:50pm. The MOTION
was seconded by Eric Stacy.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).

Chair Faunce said that Staff should make tweaks to the language of the statements if needed for
accuracy.

Chair Faunce called for a voice vote to approve the statements as they had been crafted during
the discussion.
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Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).
4. ADJOURNMENT

A MOTION was made by Andrew Faunce to adjourn the meeting at 9:49pm. The MOTION
was seconded by Jeremy Rutter.

Roll Call Vote:

Voting For — Ms. Romano, Mr. Stacy, Ms. Zook, Mr. Kennelly, Mr. Faunce, Mr. Rutter, Ms.
Appleton

Voting Against — None

*The MOTION was approved (7-0).
The meeting was adjourned at 9:49pm.
Respectfully submitted,

Paula Roux
Recording Secretary
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