
 

 

LEBANON ZONING BOARD OF ADJUSTMENT 
MAY 5, 2025 - 7:00 PM 

COUNCIL CHAMBERS, CITY HALL OR  
REMOTE VIA VIRTUAL PLATFORM  

LEBANONNH.GOV/LIVE 

 
 

1. Call to Order 
  

  
A. To participate in this meeting, please join live via Microsoft Teams or call 

1-929-229-5356 (access code: 974 344 711#). If you have trouble 
accessing this meeting, please email Nathan Reichert. 

2. Approval of Minutes 
  A. April 7, 2025 
3. Public Hearing Items 

  

A. William & Deborah Rafter, 12 Union St, (Tax map 92, Lot 194), 
zoned R-2: The applicants request 4 Variances from Section 309.3, 
pursuant to Section 801.2 of the Zoning Ordinance, to allow the 
construction of 1) a 160 sq ft shed +/- 5 ft from the right-side property 
line where 15 ft is required, 2) a 180 sq ft shed +/- 6 ft from the left-side 
property line where 15 ft is required, 3) both sheds will be located +/- 5 ft 
from the rear property line where 20 ft is required, 4) to allow 25.2% 
building coverage on the lot where 25% is the maximum.   ZB2024-22-
VAR Continued from the November 18, 2024 meeting 

  

B. Perry T. Moorman & Meredith Steinfels , 12 Kendrick St (Tax map 
78, Lot 10), zoned R3: The applicant requests a Special Exception from 
Article IV, Section 410.5, pursuant to Section 703.1 and 801.3 of the 
Zoning Ordinance to allow the expansion of a non-conforming structure 
within the Riverbank Protection District. ZB2025-09-SE  

  

C. Michael Davidson, 3 Campbell St (Tax Map 92, Lot 65), zoned 
LD: An appeal of the Zoning Official’s Notice of Violation and 
Administrative Decision, pursuant to Section §801.1 of the Zoning 
Ordinance, that the conversion of office space to dwelling units violates 
Sections 103, 307.2, 307.5, 408, and 607.8. ZB2025-10-AAD 

  

D. Brett Sowerby & Patricia Atchinson, 39 Spring St (Tax Map 107, Lot 
62), zoned R2: The applicant requests 2 variances to allow a carport to 
be build +/-6.5 ft from the left-side property line shared with 43 Spring St 
where 15 ft is required and to allow 44% building coverage on the lot 
where 25% is allowed. ZB2025-11-VAR 

4. Other Business 
  A. Zoning Amendment review and discussion- Environmental Overlay 
5. Staff Comments 
6. Adjournment 
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Lebanon Zoning Board of Adjustment Agenda 
May 5, 2025                  

 

The order of agenda items is subject to change.  
  
Meetings are open for in-person and remote attendance. Members of the public that wish to attend remotely may do 
so by going to LebanonNH.gov/Live where you will find instructions on how to enter the meeting. Members of the 
public will be able to participate and ask questions through the City’s virtual platform or by phone. Please note: 
Should technical difficulties occur during the meeting that disrupts virtual or phone connection(s), the meeting will 
continue without remote access capabilities. 
  
If you have any questions or would like to view the files for the application identified above, please contact the 
Planning & Development Department by sending an e-mail to planning@lebanonnh.gov, or by calling 603-448-1457, 
or by visiting the Planning and Development Office located in City Hall during regular work hours, Monday through 
Thursday, 7AM to 5PM. The application materials will also be posted to the City's website 
at LebanonNH.gov/Agendas. 
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DRAFT 
LEBANON ZONING BOARD OF ADJUSTMENT 

COUNCIL CHAMBERS, CITY HALL OR  
REMOTE VIA VIRTUAL PLATFORM  

LEBANONNH.GOV/LIVE 
MONDAY, April 7, 2025 

7:00 PM 
 
MEMBERS PRESENT:  Chair William Koppenheffer, Vice Chair Jeremy Katz, Dave Newlove, Paul 

McDonough, Jennifer Barkley, Rupert Burtan (alternate) 
  
MEMBERS ABSENT:  Michael Morris 
 
 
STAFF PRESENT:  Nathan Reichert – Zoning Administrator 
_________________________________________________________________________ 
 
1.   CALL TO ORDER  1 
 2 
Chair Koppenheffer called the meeting to order at 7:00 PM.  3 
 4 
Mr. Reichert gave the Right to Know, RS 91A public announcement. 5 
 6 
2.  APPROVAL OF MINUTES   7 
 8 

A. January 16, 2025 9 
 10 
There is not a quorum of member who were present at the meeting to vote on these minutes.  The 11 
minutes will be moved to the May agenda. 12 
 13 

B. March 3, 2025 14 
 15 
Mr. Katz MOVED to approve the March 3, 2025, minutes as presented in the April 7, 2025 packet.    16 
   17 
Seconded by Mr. Newlove. 18 
 19 
*The Vote on the Motion was (4-0-2). 20 
Two abstentions due to members not being present. 21 
 22 
3.   PUBLIC HEARING ITEMS 23 
 24 

A. CWM All Waste, LLC & Choice Storage, LLC, 40 N. Labombard Rd (Tax map 51, Lot 25 
10), zoned IND-L: The applicants request a Variance from Article III, Section 303.3, pursuant 26 
to Section 801.3, of the Zoning Ordinance to allow a roadway right-of-way and scale to be 27 
located +/-16.5 ft away from the front property line of a newly created lot where 40 ft is 28 
required. ZB2025-03-VAR - Continued from the March 3, 2025 meeting 29 

 30 
The applicants are not ready to proceed.  The City will waive the filing fees upon reapplying, but 31 
it will still need to be re-noticed.   32 
 33 
Mr. Katz MOVED to continue ZB2025-03-VAR to the May 5, 2025 meeting. 34 
 35 
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Seconded by Ms. Barkley.       1 
 2 
*The Vote on the Motion was (5-0). 3 
 4 

B. Headrest, Inc, 14 Church St (Tax map 91, Lot 252), zoned LD: The applicant requests a 5 
Special Exception from Article III, Section 307.2, pursuant to Sections 614 and 801.3 of the 6 
Zoning Ordinance to allow the existing facility to be used as a recovery house. ZB2025-06-7 
SE  8 

 9 
Matthew McKenney, Board Chair of Headrest, appeared on behalf of the application.  Headrest 10 
has been in this community for 53 years, managing a residency program at 14 Church Street 11 
since i987.  It is known as a low intensity, 3.1 level residential treatment program.  The City has 12 
considered it a social service center by Zoning.   13 
 14 
Headrest in its current program has become unsustainable.  They believe operating a recovery 15 
house is a better approach and better meets the needs of the community.  As of March 7, 2025 16 
they applied for certification as a recovery house.  Residents would remain in a safe supervised 17 
environment, would be employed, would pay rent, and would receive treatment services in the 18 
community.  19 
 20 
A house leader would live on the premises and would be at the facility 24 hours a day.  During 21 
business there would also be hotline staff for the crisis line on site.  Mr. Newlove asked if 22 
Lebanon taxpayers would have to cover the cost of ambulance services for anyone who is not 23 
insured.  The applicants were unable to answer the question.    24 
 25 
In a 3.1 facility there are clinical groups and activities.  Residents are usually directly out of 26 
detox and staying for 90 days.  A sober house, such as proposed, would have residents who are 27 
employed and stay longer to access recovery services for a longer period of time.  Residents 28 
would not require clinical services, as provided in the current 3.1 facility.  The services initially 29 
provided by a 3.1 facility would no longer be available in the community.  Based on staffing 30 
availability Headrest is no longer able to sustain a 3.1 facility for recovery.  Residents’ rent 31 
would fund the home rather than insurance, State, and Federal resources.  It sounds like this is a 32 
less intense use of the property.   33 
 34 
The recovery certification process has requirements, a need for certification, and therefore it is 35 
not considered a downgrade of the current activities on the property.  Currently they are 36 
approved of being a 14-bed facility.  The recovery agency will determine the actual number of 37 
beds, and the certification is the number of beds that prevails.    38 
 39 
Chair Koppenheffer opened the Public Hearing.  No one spoke and the Public Hearing was closed.   40 
 41 
Vice Chair Katz MOVED on April 7th, 2025, at a duly-noticed meeting of the Lebanon Zoning Board 42 
of Adjustment, there appeared Matthew McKinney regarding 14 Church St (Tax map 91, Lot 252), 43 
zoned LD. The applicant requests a Special Exception from Article III, Section 307.2, pursuant to 44 
Sections 614 and 801.3 of the Zoning Ordinance to allow the existing facility to be used as a recovery 45 
house. 46 
 47 
I. FINDINGS OF FACT 48 
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 1 
Based on testimony given, application materials presented, and supporting documents submitted, the 2 
Lebanon Zoning Board of Adjustment makes the following findings of fact: 3 
 4 

1. The subject property is improved with a dimensionally non-conforming building that was 5 
constructed in 1945 and has been used by Headrest Inc. as a residential social service center for 6 
adults experiencing substance use disorders since 1987. 7 
 8 

2. The applicant proposes to transition away from their current 14-bed, 3.1 Low Intensity 9 
Residential Program use. 10 
 11 

3. The applicant is seeking a Special Exception pursuant to Article VI Additional Standards for 12 
Specific Uses, Section 614 Recovery Houses, of the Zoning Ordinance to allow them to transition 13 
their services to a 14-bed Recovery House as defined in RSA 153:10-d, II, as the same may be 14 
amended: A residence that provides a safe, healthy, family-like, substance free living 15 
environment that supports individuals in recovery from addiction and is centered on peer support 16 
and a connection to services that promote long-term recovery; provided that “recovery housing” 17 
shall not include a halfway house or any other facility requiring a license pursuant to RSA 151, in 18 
the LD Zoning District. 19 

  20 
4. In order to grant a Special Exception, the applicant must demonstrate that their proposal meets the 21 

general Special Exception criteria, set forth in Section 801.3. The applicant has submitted 22 
testimony addressing the Section 801.3 criteria in an application received by the Planning and 23 
Development Department on March 10, 2025. 24 
 25 

5. There are no known existing zoning violations on the property.  26 
 27 

6. No member of the public appeared to speak either for or against the application. 28 
 29 
II. CONCLUSIONS OF LAW 30 
 31 
As a result of the above findings of fact and based on testimony given, application materials presented, 32 
and supporting documents submitted, the Board concludes the following with respect to the Special 33 
Exception criteria set forth in §801.3 of the Zoning Ordinance:   34 
 35 

1. The Special Exception is specifically authorized by Section §801.3 of the Zoning Ordinance.   36 
 37 

2. There are NO special conditions of the special exception required by section 614 that will not 38 
have been met.  39 
 40 

3. There are no existing violations of the Zoning Ordinance on the property that the granting of the 41 
Special Exception would not remedy.  42 
 43 

4. The character of the area will not be adversely affected.  44 
 45 

5. No hazard or nuisance will be created.  46 
 47 

6. The capacity of existing or planned community facilities and services (including streets and 48 
highways) will not be adversely impacted.  49 

 50 
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7. The granting of the Special Exception will not result in undue municipal expense.  1 
 2 

8. The proposed Special Exception will be developed in a manner compatible with the spirit and 3 
intent of the ordinance.  4 
 5 

9. The general welfare of the City will be protected.  6 
 7 
III. DECISION 8 
 9 
Now therefore be it resolved, the Lebanon Zoning Board of Adjustment, on this 7th day of April, 2025 10 
hereby GRANTS the requested Special Exception pursuant to Sections 614 and 801.3 of the Zoning 11 
Ordinance to allow the existing facility to be used as a recovery house. 12 
 13 

1. The property will be operated in accordance with the information and documentation provided to 14 
the Zoning Board this evening.   15 

 16 
Seconded by Ms. Barkley. 17 
 18 
*The Vote on the Motion was (4-1). 19 
Mr. Newlove voted nay.  20 
 21 

C. Execusuite, LLC, 75 Bank St (Tax Map 92, Lot 78), zoned RO: The applicant requests a 22 
Special Exception from Article III, Section 311.2, pursuant to Section 801.3, of the Zoning 23 
Ordinance to allow a portion of the basement level to be used as an indoor gymnastics 24 
recreation facility. ZB2025-08-SE 25 

 26 
Tim Sidore appeared on behalf of Execusuite for the application.  The building is formerly known as the 27 
Lebanon Middle School.  Eleven years ago, the building was converted into 43 apartments and 28 
commercial space, so it is a mixed-use facility.  For many years Execusuite rented this commercial space 29 
to Spark and since they left the owners have not been able to find another lessor for this section of the 30 
property.  The Treehouse Gymnastic Organization has signed a lease for the space, and the applicants 31 
believe an indoor recreational facility falls under the conditional use in this zone, allowed in the district 32 
through a special exception. Because it is a former school, there is ample parking on site.  The applicants 33 
also own the two abutting properties and believe there would be no impact against abutters.  There would 34 
be shorter operating hours than the previous tenants.  35 
 36 
Mr. Katz recused himself and Mr. Burton was given voting privileges for this hearing.     37 
 38 
Staff discussed some concerns regarding previous zoning violations.  There was an old classroom trailer 39 
that had been stored on site that was required to be moved and has now been moved.  There are also other 40 
materials and appliances in the back that need to be cleaned up because.  The applicants are in agreement 41 
to clean up the areas.     42 
 43 
The approved site plan seems to be in conflict of what was originally approved, such as the parking lots.  44 
There are 3 LP tanks that are now on the site and staff do not see any permits to have the tanks on site.  It 45 
is important to ensure that all permitted requirements are met.   46 
 47 
The rugby club occasionally uses the fields, but it is not a rental arrangement.  They have allowed the 48 
Rugby club to play on the fields.  There is an unpermitted shed.  The shed belongs to the City and is 49 
believed to have been there for the last 6 years.  The shed is used by Lebanon Parks and Recreation.  50 
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There are two offices rented, one is a violin instructor and one as an IT person.  They applicants need to 1 
seek a permitted use and a certificate of occupancy for both occupants.  There are lot line adjustments that 2 
need to be addressed.    3 
 4 
Chair Koppenheffer opened the Public Hearing.   5 
 6 
Annie Arrington, the owner of Treehouse and the potential tenant spoke.  She feels there would be more 7 
traffic and parking lot marks need to be improved and put into compliance with the Planning Board 8 
approval.  Hopefully that would improve the parking lot striping.  She believes this gym would be an 9 
asset to the community.   10 
 11 
Hearing no one else from the public, the Public Hearing was closed.   12 
 13 
Chair Koppenheffer MOVED on April 7th, 2025, at a duly-noticed meeting of the Lebanon Zoning 14 
Board of Adjustment, there appeared Tim Sidore regarding 75 Bank St (Tax Map 92, Lot 78), zoned 15 
RO: The applicant requests a Special Exception from Article III, Section 311.2, pursuant to Section 16 
801.3, of the Zoning Ordinance to allow a portion of the basement level to be used as an indoor 17 
gymnastics recreation facility. 18 
 19 
I. FINDINGS OF FACT 20 
 21 
Based on testimony given, application materials presented, and supporting documents submitted, the 22 
Lebanon Zoning Board of Adjustment makes the following findings of fact: 23 
 24 

1. The subject property is improved with a dimensionally non-conforming building that was 25 
constructed in 1927 and was previously the Lebanon Jr. Highschool. The current owner 26 
purchased the property in 2013 and has since converted it to 43 dwelling units, a gym/fitness 27 
club, a private education facility, and office space. 28 

 29 
2. The applicant proposes to convert a portion of the previous private education facility space into 30 

an indoor gymnastics facility – Treehouse Gymnastics. 31 
 32 

3. In order to grant a Special Exception, the applicant must demonstrate that their proposal meets the 33 
general Special Exception criteria, set forth in Section 801.3. The applicant has submitted 34 
testimony addressing the Section 801.3 criteria in an application received by the Planning and 35 
Development Department on March 10, 2025. 36 
 37 

4. There are a number of issues with the condition of the property as laid out and stated in a 38 
memorandum from the Zoning Administrator and Director of Planning to the Zoning Board.  39 
There are 8 individual categories of potential zoning violations of the property. 40 
 41 

5. Annie Arrington testified in favor of the proposal, being the tenant of the space in question.   42 
 43 

II. CONCLUSIONS OF LAW 44 
 45 
As a result of the above findings of fact and based on testimony given, application materials presented, 46 
and supporting documents submitted, the Board concludes the following with respect to the Special 47 
Exception criteria set forth in §801.3 of the Zoning Ordinance:   48 
 49 

1. The Special Exception is specifically authorized by Section §801.3 of the Zoning Ordinance.   50 
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 1 
2. There are potential existing violations of the Zoning Ordinance on the property that the granting 2 

of the Special Exception would not remedy.  3 
 4 

3. The character of the area will not be adversely affected.  5 
 6 

4. No hazard or nuisance will be created.  7 
 8 

5. The capacity of existing or planned community facilities and services (including streets and 9 
highways) will not be adversely impacted.  10 

 11 
6. The granting of the Special Exception will not result in undue municipal expense.  12 

 13 
7. The proposed Special Exception will be developed in a manner compatible with the spirit and 14 

intent of the ordinance.  15 
 16 

8. The general welfare of the City will be protected.  17 
 18 
III. DECISION 19 
 20 
Now therefore be it resolved, the Lebanon Zoning Board of Adjustment, on this 7th day of April, 2025 21 
hereby GRANTS the requested Special Exception pursuant to Section 801.3 of the Zoning Ordinance to 22 
allow a portion of the basement level to be used as an indoor gymnastics recreation facility. 23 
 24 

1. The applicant shall obtain a Planning Board, Building and Fire Permits for all uses and 25 
construction.  26 
 27 

2. Any future Change of Use of this facility shall be permitted by amendment of this Special 28 
Exception of the Zoning Board.  29 
 30 

3. A change of commercial occupancy requires a Change of Occupancy permit approved by the 31 
Zoning Official and possibly the Planning Board, Minor Site Plan Committee and  Zoning Board 32 
of Review, depending upon the use and a certificate of occupancy to be issued by the Building 33 
Official prior to Occupancy pursuant to the Zoning, Planning, Fire Code and Building Codes in 34 
force at the time of the change.  35 
 36 

4. Pursuant to the memo previously referenced in Finding of Fact #4, dated 7/25, the applicant shall 37 
within 60 days correct and address all of the issues raised in that memo.  To the extent that review 38 
must be sought either by the Zoning Board or the Planning Board or any other boards in the City 39 
of Lebanon, application shall be made to the applicable board within 60 days.   40 

 41 
Seconded by Mr. McDonough.   42 
 43 
*The Vote on the Motion was (5-0). 44 
 45 
Mr. Katz returned to the meeting.   46 
 47 
4. OTHER BUSINESS 48 
 49 
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The task is not to rule or discuss whether each is a good amendment.  The question is, if it is added to 1 
the ordinance, does the Board have the ability to interpret the amendment.   2 
 3 

A. Zoning Amendment review and discussion: Care & Treatment of Animals 4 
 5 
The members did not have issue with the amendment.  6 
 7 

B. Zoning Amendment review and discussion: Mobile Food Service 8 
 9 
Chair Koppenheffer said in section 614 D, the number of mobile food service trucks is determined by 10 
lot size and available space.  If used in parking areas, no more than 10% of the parking space can be 11 
used.  For example regarding the food trucks around Colburn Park, is the parking just on South Park 12 
Street or is it all the streets around the green?  The City has a specific ordinance regarding food trucks 13 
on City land.  This section of the ordinance only applies to uses on private land, and those on City 14 
land are governed by the City ordinance addressing mobile food trucks.    15 
 16 
The members would like the amendment to be clarified stating it only pertains to private property.    17 
 18 

C. Zoning Amendment review and discussion: Hotels in the GC-1 district 19 
 20 
No comments from the Board.   21 
 22 
5. STAFF COMMENTS 23 
 24 
All this discussion regarding zoning amendments will come to City Council on June 18.   25 
There will not be a zoning amendments session next year.   26 
 27 
6. ADJOURNMENT  28 
 29 
Mr. Katz MOVED to adjourn the meeting at 8:32 PM. 30 
Seconded by Mr. Burtan. 31 
*The Vote on the Motion was (5-0). 32 
 33 
Respectfully submitted, 34 
Linda Billings, Recording Secretary 35 
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  CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

ZONING BOARD OF ADJUSTMENT 
STAFF MEMORANDUM 

Perry T. Moorman & Meredith Steinfels 
12 Kendrick Street 

 

 
To:   Zoning Board of Adjustment 

Prepared By:  Nathan Reichert, Director of Planning & Development and Zoning Administrator  
                       & Tiffany Adams, Zoning Executive Assistant 

Date:   May 5, 2025 – Regular Meeting 

Application Number: ZB2025-09-SE 
 
 
HEARING NOTICE: 
Perry T. Moorman & Meredith Steinfels, 12 Kendrick St (Tax map 78, Lot 10), zoned R3: The applicant 
requests a Special Exception from Article IV, Section 410.5, pursuant to Section 703.1 and 801.3 of the 
Zoning Ordinance to allow the expansion of a non-conforming structure within the Riverbank Protection 
District. ZB2025-09-SE 
 
SITE DESCRIPTION / BACKGROUND: 
The subject property is improved with a dimensionally non-conforming 1-family dwelling constructed in 
1880, per the City Assessor’s records and is conforming to the R3 zoning district, Class 1, minimum lot 
size requirement of 10,000 sq ft with +/- 15,246 sq ft and is the riverbank protection, NH shoreland 
protection, and FEMA flood zone overlay district. There has been no previous ZBA action since 1995. 
 
PROPOSAL: 
The applicant proposes to build an addition on the front side of the existing home, within the 50 ft Riverbank 
Protection buffer. The addition will be no closer to the riverbank than the existing house structure. 
 
ZONING ORDINANCE REQUIREMENTS – 410.5 RIVERBANK PROTECTION DISTRICT  
410.5 PERMITTED USES: 
The following uses are permissible within the Riverbank Protection District, provided such use does not 
involve a structure (except as expressly referenced) and does not alter the surface configuration of the 
land by the addition of fill, by excavation or by dredging: 
 
410.5.K. The expansion of non-conforming buildings and Structures, located within the Riverbank 
Protection District, is regulated under Article VII, Non-Conformities, of this Ordinance… 
 
ZONING ORDINANCE REQUIREMENTS – 703.1  EXPANSION: 
Expansion of non-conforming parts of buildings or structures, may be allowed only by special exception as 
set forth herein. For purposes of this section, the term “expansion” shall include any increase in the footprint 
and/or volume of the non-conforming part of the building or structure. 
 
A. The Board shall make each of the following findings: 

1. The reasonable use of abutting properties shall not be adversely affected by the proposed 
expansion. 
2. The proposed expansion shall not render the lot size proportionately less adequate, i.e. any 
aspect of the building or structure that is currently non-conforming cannot be made more non-
conforming in the absence of a variance. 
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 _______________________________ 
 

 
 

3. These special exception standards shall apply in addition to the standards in Section 801.3 of 
the Zoning Ordinance. 
 

B. Those parts of any non-conforming building or structure which are conforming may be expanded 
provided the expansion is conforming and the use is not changed. 
 
ZONING ORDINANCE REQUIREMENTS – 801.3 SPECIAL EXCEPTION: 
To hear and decide special exceptions to the terms of this Ordinance upon matters which the Board is 
required to pass under this Ordinance. In passing upon any application for a special exception, the Board 
shall make each of the following findings: 
 
1. That the special exception is specifically authorized by a provision of this Ordinance.  
 
2. That all special conditions required of the special exception have been met.  
 
3. That there are no existing violations of this Ordinance on the property that the granting of this special 
exception would not remedy.  
 
4. That the character of the area shall not be adversely affected.  
 
5. That no hazard or nuisance will be created.  
 
6. That the capacity of existing or planned community facilities and services (including streets and 
highways) will not be adversely impacted.  
 
7. That granting the special exception will not result in undue municipal expense.  
 
8. That the proposed special exception will be developed in a manner compatible with the spirit and intent 
of the Ordinance.  
 
9. That the general welfare of the City will be protected.  
 
STAFF COMMENTS: 
There are several layers to the permitting process for this effort. As the project is within the Riverbank 
Protection overlay, the Flood Zone and the State Shoreland area additional permit care is required. All 
elements of the permit have been met by the applicant. There appears to be little if any disturbance of the 
shoreland area as this is a modest expansion of the existing non-conforming house. The Conservation 
Commission has waived its review for this project having concluded that the impact is negligible.  
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

 
 

ZONING BOARD OF ADJUSTMENT 
SPECIAL EXCEPTION 

Draft Motion 
Perry T. Moorman & Meredith Steinfels 

12 Kendrick Street 
______________________________________________________________________________ 
 
DRAFT MOTION for: 

Agenda Item: 3.B 
Case:  ZB2025-09-SE 
Request for Special Exception per Sections §410.5, §703.1 & §801.3 
 
Motion made by: _______________________  

 
On May 5th, 2025, at a duly-noticed meeting of the Lebanon Zoning Board of Adjustment, there 
appeared ____________________ regarding 12 Kendrick St (Tax map 78, Lot 10), zoned R3: 
The applicant requests a Special Exception from Article IV, Section §410.5, Section §703.1 
pursuant to §801.3 of the Zoning Ordinance to allow the expansion of a non-conforming structure 
within the Riverbank Protection District. 
 
I. FINDINGS OF FACT 
 
Based on testimony given, application materials presented, and supporting documents submitted, 
the Lebanon Zoning Board of Adjustment makes the following findings of fact: 
 

1. The subject property is improved with a dimensionally non-conforming 1-family dwelling 
constructed in 1880, per the City Assessor’s records and is conforming to the R3 zoning 
district, Class 1, minimum lot size requirement of 10,000 sq ft with +/- 15,246 sq ft and is 
the riverbank protection, NH shoreland protection, and FEMA flood zone overlay district. 
 

2. The applicant proposes to build an addition on the front side of the existing home, within 
the 50 ft buffer zone. The addition will be no closer to the riverbank than the existing house 
structure. 
 

3. The applicant has applied for and received a NH DES shoreland permit for approx. 1,200 
sq ft of impact within the shoreland protection zone.  

  
4. In order to grant a Special Exception, the applicant must demonstrate that their proposal 

meets the general Special Exception criteria, set forth in Section §801.3. The applicant 
has submitted testimony addressing the Section §801.3 criteria in an application received 
by the Planning and Development Department on March 26, 2025. 
 

5. There are no known existing zoning violations on the property.  
 

6. ______________________________________________________________________
______________________________________________________________________ 
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7. ______________________________________________________________________
______________________________________________________________________ 

 
II. CONCLUSIONS OF LAW 
 
As a result of the above findings of fact and based on testimony given, application materials 
presented, and supporting documents submitted, the Board concludes the following with respect 
to the Special Exception criteria set forth in §801.3 of the Zoning Ordinance:   
 

1. The Special Exception is specifically authorized by Section §401.5, and §703.1 pursuant 
to §801.3 of the Zoning Ordinance.   
 

2. There are NO special conditions of the special exception required by Section §401.5 or 
§703.1 that must be met.  
 

3. There are no / are existing violations of the Zoning Ordinance on the property that the 
granting of the Special Exception would not remedy.  

 
_____________________________________________________________ 

 
4. The character of the area will not / will be adversely affected.  

 
_____________________________________________________________ 

5. No / A hazard or nuisance will be created.  

 
_____________________________________________________________ 

6. The capacity of existing or planned community facilities and services (including streets 
and highways) will not / will be adversely impacted.  

 
_____________________________________________________________ 

7. The granting of the Special Exception will not / will result in undue municipal expense.  
 

_____________________________________________________________ 

 

8. The proposed Special Exception will / will not be developed in a manner compatible with 
the spirit and intent of the ordinance.  

 
_____________________________________________________________ 

 

9. The general welfare of the City will / will not be protected.  
 

_____________________________________________________________ 
 
III. DECISION 
 
Now therefore be it resolved, the Lebanon Zoning Board of Adjustment, on this 5th day of May, 
2025 hereby GRANTS / DENIES the requested Special Exception pursuant to Sections §410.5, 
§703.1 and §801.3 of the Zoning Ordinance to allow the expansion of a non-conforming structure 
within the Riverbank Protection District, as set forth above and per testimony, plans, and materials 

Page 13 of 182



DRAFT MOTION 
Page 3 of 3 

 

 
Page 3 of 3 

  

submitted, and per the following conditions: 
 

1. The applicant shall obtain a building permit.   
  

2. The applicant shall apply for a Floodplain Development permit. 
 

3. The applicant shall apply for any necessary water or sewer user permits. 
 

4. ______________________________________________________________________

______________________________________________________________________ 

 

5. ______________________________________________________________________

______________________________________________________________________ 

 

 

 

Motion seconded by: ________________________ 

 

Vote: ____________________________________ 
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City of Lebanon, NH May 2, 2025

Property Information

Property ID 78-23
Location 0 SPENCER ST
Owner CITY OF LEBANON

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Lebanon, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 01/30/2025
Data updated 11/18/2018

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

1" = 59.957494829273315 ft
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  CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

ZONING BOARD OF ADJUSTMENT 
STAFF MEMORANDUM 

Michael Davidson 
3 Campbell Street 

 

 
To:   Zoning Board of Adjustment 

Prepared By:  Nathan Reichert, Director of Planning & Development and Zoning Administrator  
                       & Tiffany Adams, Zoning Executive Assistant 

Date:   May 5, 2025 – Regular Meeting 

Application Number: ZB2025-10-AAD 
 
 
HEARING NOTICE: 
Michael Davidson, 3 Campbell St (Tax Map 92, Lot 65), zoned LD: An appeal of the Zoning Official’s Notice 
of Violation and Administrative Decision, pursuant to Section §801.1 of the Zoning Ordinance, that the 
conversion of office space to dwelling units violates Sections §103, §307.2, §307.5, §408, and §607.8. 
ZB2025-10-AAD 
 
SITE DESCRIPTION / BACKGROUND: 
The subject property is improved with a dimensionally non-conforming building constructed in 1880 per 
the City Assessor’s records and is conforming to the LD zoning district, Class 1, minimum lot size 
requirement of 3,000 sq ft with +/- 12,196 sq ft and is not within any overlay district. There has been no 
previous ZBA action since 1995. 
 
The most recent permits record indicates that in 1992 and 1994 the Applicant sought permits to convert 
for: “…a change in use by converting two apartments in an 11-unit apartment building to office consisting 
of 1,700 square feet. Nine 1-bedroom apartments will remain. The property is located on Campbell Street 
in the CBD district.”  
 
The application was approved in 1992 then amended in 1994 to seek a “waiver of site plan” which was 
granted by the Board to convert an additional 600 square feet of apartment into office space. 
 
No other Zoning or Planning Permits have been sought or approved at this location since the 1994 action. 
Therefor the site plan and floor plans as approved in 1992 and 1994 prevail as the existing condition 
permits of record.    
 
PROPOSAL: 
The Zoning Board is set to stand in the shoes of the Zoning Official and make a determination concerning 
the question posed that the Notice of Violation dated March 3rd 2025 was in error in part or in full. 
 
PROCEDURE - STATE STATUTE AND ZONING ORDINANCE REQUIREMENTS: 

1. During an appeal of the Zoning Official the Applicant has the burden of proof to demonstrate that 
the Administrative Officer has made an “error in any order, requirement, decision or determination.” 

RSA 674:33.I.a.1 Powers of Zoning Board of Adjustment  
“(1) Hear and decide appeals if it is alleged there is error in any order, requirement, decision, 
or determination made by an administrative official in the enforcement of any zoning 
ordinance adopted pursuant to RSA 674:16;…” 
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2. 801.1 ADMINISTRATIVE APPEALS: 
As set forth in RSA 676:5, I, appeals to the Board concerning any matter within the Board's powers as set 
forth in RSA 674:33 may be taken by the applicant, an abutter as defined by RSA 672:3, or by any officer, 
department, board, or bureau of the municipality affected by any decision of the administrative officer. In 
exercising this power, the Board may reverse or affirm, wholly or partly, or may modify the order, 
requirement, decision, or determination appealed from and may make such order or decision as ought to 
be made, and to that end shall have all powers of the officer from whom the appeal is taken. 
 
For the purposes of this section: 
(a) The "administrative officer" shall mean the Zoning Administrator. 
(b) As set forth in RSA 676:5, II, a "decision of the administrative officer" includes any decision involving 
construction, interpretation or application of the terms of the Zoning Ordinance. It does not include a 
discretionary decision to commence formal or informal enforcement proceedings, but does include any 
construction, interpretation or application of the terms of the Zoning Ordinance which is implicated in such 
enforcement proceedings. 
 
An appeal under this section shall be made within 30 days of the date of the administrative decision being 
appealed, or within 30 days of the time that the person filing the appeal knew or had reason to know that 
the administrative decision had been made. The effect of an appeal shall be as set forth in RSA 676:6. 
 
802.4.A MAJORITY VOTE: 
The concurring vote of 3 members of the Board shall be necessary to reverse any action of the 
administrative official or to decide in favor of the applicant or any matter on which it is required to pass. 
 
Evidence: 

Page 01 = 2025-03-03_3 Campbell St_Violation Notice 
Page 12 = 2025-03-03_3 Campbell St_ Certified Ltr 
Page 15 = Building Official: Campbell St 3 2025-3-12 NOV 
Page 20 = Building Official: Campbell St 3 2025-3-11 Administrative Inspection Warrant Signed 
Page 29 = Building Official: Campbell St 3 2025-3-17 – Stop Work Order 
Page 32 = Building Official: 2025-03-17-Notice-of-violation-Hays-to-Davidson 
Page 37 = 1992 PB Site Plan Approval 
Page 67 = 1994 PB Site Plan Approval 
Page 72 = Zoning Ordinance Last Amended 
Page 74 = The Supreme Court of New Hampshire: Douglas R. Guy, Jr. v. Town of Temple Argued 
June 18, 2008 Opinion Issued: August 21, 2008 

 
Observations 
The Planning and Development Office received a no heat complaint at 3 Campbell in February 2025. The 
Chief Building Official and Health Officer Leigh Hays was dispatched to investigate the complaint from the 
tenant. Upon his initial inspection he discovered an apartment that lacked a Certificate of Occupancy, 
applicable permits or heat.  
 
Tiffany Adams, the Executive Assistant for Zoning, began researching the permit history for the property. 
It was discovered that the most recent Planning and Zoning approvals for the property was a series of 
actions from 1992 and 1994 which permitted the conversion of a portion of the property’s use from dwelling 
units to an office space. (Please review attached Notice of action and supporting documents page 37 and 
page 67). There has been no action taken to permit the addition of or conversion of office space into 
dwelling units since the 1994 action. Further online research with real estate listing sites provided by the 
owner’s real estate management company, Zillow, the Multiple Listing Service site and realtor.com, 
pictures of the converted space were discovered as a listing for an apartment for rent.  
 
The research and observations were submitted to Nathan Reichert – Planning and Development Director 
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and Zoning Official. Upon review of the data available in the form of the previously approved site plan, the 
observations of the Chief Building Official and the available photos the Zoning Official determined that 
unpermitted change of use had taken place. A Notice of Violation was sent on March 3rd 2025. (A copy of 
the NOV is attached page 15) 
 
The Zoning Violations were further confirmed upon receipt of the observations made by the Building Official 
during the subsequent inspection of the entire property. The Building Official’s report to the Court is 
attached. (Document attached 2025-03-17-Notice-of-Violation-Hays_to-Davidson page 32) Also attached 
are the documents leading up to Mr. Hay’s inspection. (pages 15-31)      
 
The Appellant has retained Legal Counsel and has filed appeals with the Planning Board and the Zoning 
Board. In the interests of finding an amenable solution to this 3 Campbell matter and several other matters 
relative to the 3 Campbell Street property owners and manager a meeting was held at City Hall. 
Unfortunately, no agreement has been made and the matter remains unresolved, no approvals or permits 
have been granted. 
 
TO date no Planning, Zoning, Building, DPW – Water, DPW – Sewer, or Fire permit approval has been 
obtained. The applicant continues to argue about what is required to obtain necessary permits and 
approvals and has not filed a complete application for any of the needed approvals. No Planning and 
Zoning fees (with the exception of the filing fee for an appeal), Building Permit Fee, Impact Fee, Sewer, 
and Water Impact Fee have been paid to the City for the change of use of the previously permitted Office 
space use into two new dwelling units. Unit #6 was ordered to remain vacated until appropriate permits 
are obtained, and the health and safety requirements of the Building and Fire Codes are complete.   
 
The fiscal impact on the city is significant as permit and impact fees for the change of use will likely amount 
to over ten-thousand dollars. Staff time to bring enforcement action and manage appeals is also a large 
direct cost and opportunity cost to the City in addition to Legal Counsel. By not paying applicable fees and 
impacts the Appellant has gained an unfair advantage in the marketplace. Most importantly the health and 
safety of the tenants in unpermitted, uninspected, and noncompliant housing has been brought into 
question in this case. 
 
Response to the Appeal to of the Appellant:  
 
Item I. Appeal Background:  
The appellant admits that “Importantly, this recent change did not expand the building’s footprint or alter 
the exterior." – There were no permits sought nor issued in advance of the changes. Nor was the City 
contacted about any necessary permits prior to the unpermitted work being completed and tenants allowed 
to occupy a dwelling unit without a Certificate of Occupancy issued by the Building Official.  
 
Within the next sentence they allege: “the City has refused to issue building permits for some of the work 
because of alleged planning and zoning concern.” The issuance of a Building Permit is the jurisdictional 
prerogative of the Building Official. No appeal has been made of the Building Official in this matter. Further 
the Building Code clearly states that a Building Permit may not be issued in the furtherance of a Zoning 
nor Planning violation. Simply put, the Building Official cannot issue a Building Permit unless the Zoning 
and Planning approvals are complete and approved, neither of which is currently the case.  
 
SECTION 307 LEBANON DOWNTOWN DISTRICT (LD). 
307.1 Purpose. The purpose of the Lebanon Downtown District is to provide in-town areas for retail and 
service businesses, banks, offices, and government facilities in downtown Lebanon, and to encourage 
other related commercial activities and higher density residential uses. The district regulations are intended 
to promote an active pedestrian environment consistent with the mixed-use character of the district by 
providing for continuity of building setbacks and limiting parking in front yards to promote an environment 
that is safe for walking and biking. 
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307.2 Table of Uses. Dwelling unit(s) above or below the street level story. 
 
Rebuttal to Appellate Arguments:  
 

1. Section 103 – Applicability of the Zoning Ordinance  
SECTION 103 APPLICABILITY. 
No land in the City of Lebanon shall hereafter be used for building, development or otherwise and no 
structure shall be erected, enlarged, materially altered, moved or used, except in conformance with this 
Ordinance. 
 
Section 103 clearly establishes that a Zoning Approval is required in this case. In this case there has been 
a use change, a material alteration of the property, the enlargement of the multifamily use by two dwelling 
units and the abandonment of the office use. All of the changes have been made without the benefit of 
permits, the least of which in this case is the Zoning Ordinance.  
 
Case law citation Guy v. Town of Temple. Included in the packet is a copy of the entire decision for the 
Board’s reference. (Page 74) Upon reading the entire case the Board will clearly conclude that the case is 
not relevant to the facts of this case. Guy v. Temple concerns the abandonment of a non-conforming use. 
In this case there is a permitted conforming use that was in place pursuant to the 1992-1994 decisions. 
The permitted mixed use of the property as office and as a multi-family dwelling was the legally permitted 
use of the property following the 1992-1994 decisions.  
 
The area used as dwelling space prior to the 1992-94 conversion was terminated by an overt act of 
abandonment when the 92-94 conversion was completed thereby eliminating any “legal non-conformity” 
or for that matter any “conforming use” of the area as a dwelling area use. The dwelling use was overtly 
changed to Office use. With the Office use change the dwelling use was abandoned. The conversion of 
the office to a dwelling is permissible only by obtaining applicable permits to allow the conversion.  
 
There is a true fallacy in the Appellant’s argument that seems to say; if a use has ever existed on a property, 
then it can be reestablished without compliance with the zoning ordinance or for that matter any form of 
permit be it Planning, Zoning, Building, Fire or other. This is clearly a misinterpretation of the facts and law 
by the Appellant.  
 
If the logic of the Appellant’s argument is to be followed, then the following scenario would flow:  
 A property owner converts an abandoned Woolen Mill into apartments with the benefit of permits.  

After occupying my new apartment, I decide that I no longer wish to live there, rather I am going to 
install a wool processing machine and start a woolen business.  
If one believes the argument of the Appellant, then I would not need any permits to convert my 
apartment back into a woolen mill and begin production.   

The “It was once a dwelling unit” therefor I can convert it from its permitted office use to a dwelling unit 
without the benefit of permits does not hold water either legally or logically.  
 
The use of the area prior to 1992 as a dwelling unit use was abandoned on multiple occasions:  

1st and foremost the act of pulling permits, acting upon them and establishing in office is an overt 
act of abandonment of the dwelling use. 
2nd The dwelling use of the office area stopped being used as a dwelling unit from 1994 forward.  
3rd Pursuant to 703.2 the use was abandoned and further it is established that in order to re-
establish the use a permit is required.  

 
703.2 Abandonment, Discontinuance, Destruction. 
Any non-conforming building or non-conforming structure which is partially or wholly destroyed by reason 
of any cause whatsoever, including obsolescence, fire, explosion, storm, floods, or other acts of God, may 
be resumed or restored and operated in its former non-conformity if same is done within two (2) years; 
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thereafter, any non-conforming building or structure shall not be re-established if such building or structure 
has been discontinued for a period of two (2) years or more; provided, however, that the Zoning Board of 
Adjustment, upon an appeal from the Zoning Administrator’s decision concerning such resumption or 
restoration, may permit the resumption or restoration of the same building or structure if it finds: (a) that no 
action incorporating an intent to abandon the non-conforming building or structure has been taken by the 
owner or occupant, including but not limited to a change in non-conforming use to razing or remodeling 
the building or structure; and (b) that the failure to resume or restore the use during the two-year period 
was due to economic, regulatory, or other forces beyond the control of the owner or occupant. 
 
To conclude, Guy vs. Temple does not apply to this case as the pre-1992 dwelling-unit use was legally 
conforming, it was clearly abandoned by an overt act of the Appellant when permits were sought, and the 
space was converted to an office. Further the Zoning Ordinance is exceptionally clear that converting the 
area from Office to Dwelling unit(s) requires permits.  
 

2. Section 307.2 – Dwelling Units and Street-Level Restrictions 
The Zoning Official concedes that this section does not apply as the building is below 20,000 square feet. 
As such this Violation is withdrawn.  
 

3. Section 307.5  
The zoning ordinance requires:  
307.5 Dwelling Unit Density. 
Density determinations for multi-family dwellings and mixed use buildings shall be made by the 
Planning Board during the course of site plan review based on site specific conditions and factors 
such as the availability of parking and/or the ability to provide required parking, the availability of 
adequate water and sewer, and the ability to provide required site improvements and to meet all 
other requirements of the Site Plan Review Regulations and all other applicable City regulations. 

 
No evidence of a Planning Board approval has been demonstrated. The Appellant failed to obtain Planning 
Board Approval for the conversion of the Office into Dwelling Units. Failure to obtain a Planning Board 
approval to increase the number of units is within the Zoning Ordinance. The number of units increased, 
no Planning Board approval was obtained permitting the additional units, therefore it is clearly a zoning 
violation.  
 

4. Section 408 – Historic District Certificate of Approval.  
The applicant argues that only if they alter the exterior of the building without the Heritage Commission’s 
approval is there a violation. Interesting argument, however, in this case Heritage Commission approval is 
required on multiple levels. Site Plan regulations must be met, EV regulations must be met, Fire Code 
regulations must be met, and building code requirements must be met etc.  
 Most notably the inspection of apartment 6 concluded that the apartment lacked adequate fire 
egress. The Building Official posted the apartment as uninhabitable due to a lack of fire egress because 
the window provided was too small. Correcting this Fire code deficiency requires a larger window to be 
installed. The Appellant filed an application to the Heritage Commission to permit the addition of a larger 
window.  
 The argument being made by the Appellant seems to be while this is required, we have not had to 
do it yet, so it is not a violation. However, had the Appellant followed the requirements of the applicable 
codes they would have had to have obtained the Heritage Commission’s approval on multiple levels. 
Simply put, they argue that we did not follow the rules, so we have not broken this one yet.  
 Heritage Commission has jurisdiction in this case.  
 

5. Section 607 – Electric Vehicle (EV) Parking Requirements  
1st the Appellant provides an ad hominem attack on the Legislative Body’s policy making in the area of 
parking and EV regulation. Such attacks are irrelevant to the proceedings and do not justify building 
unpermitted, uninspected, and noncompliant dwelling units then allowing tenants to occupy said unit 
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without a Certificate of Occupancy. The Zoning ordinance is agnostic as to the possible cost vs. rate of 
return for a project. Compliance with the regulations is required irrespective of the personal wishes or 
preferred internal rate of return of a developer.    
 
There are several concerns with the Appellant’s argument that Parking nor EV does not apply. The Table 
of Minimum Off-Street Parking Requirements states that a “Dwelling, Studio Apartment, requires 1 parking 
space per unit.” Further the “Dwelling, Apartment, One-Bedroom Apartment and up” requires 1.5 parking 
spaces.  
 
Within the LD district apartment density and required parking is to be set by the Planning Board as required 
by the Zoning Ordinance.  
 
The applicant neither added the required parking spaces nor appeared before the Planning Board to obtain 
an approval for their parking plan. The ability to approve a plan rests with the Planning Board not with the 
Appellant. Their intent to apply for no parking spaces may inform the application but is not the final 
approval. Either way, in the absence of a Zoning Ordinance compliant Planning Board Approval, the 
Appellant is in violation of the parking regulations.  
 
The EV regulations are a major part of the current Parking Requirements.   
1st They apply to all developments new or old. Adding dwelling units to an existing structure triggers the 
needs of the EV regulations. As it states, “spaces shall be provided”. Further section C.3 requires:  
2. Multi-Family Dwellings. Parking for multi-family dwellings shall include: 

a. EVSE-installed spaces for a minimum of 5% of proposed off-street parking spaces. 
b. EV-ready spaces for a minimum of 20% of proposed off-street parking spaces. 
c. EV-capable spaces for a minimum of 65% of proposed off-street parking spaces. 

 
The requirement is triggered with the addition of dwelling units. The Board may seek to clarify for the 
Zoning Official and the Applicant to what extent to the regulations apply to the application: Only to the new 
parking spaces required by the addition of dwelling units? or to the entire site?  
 
A tight reading of the regulations would require that if triggered the EV Parking regulations apply to the 
entire site, irrespective of new or old. The question is oft asked, and no Zoning Official determination has 
been made applicable to the facts in this case.   
 
607.8 Electric Vehicles. 
A. Purpose. The purpose of this section is to facilitate the transition to electric vehicle use and to expedite 
the establishment of convenient, cost-effective electric vehicle infrastructure that such a transition 
necessitates. 
B. Applicability. EV charging stations are allowed as an accessory use in all zoning districts. When the 
retail charging of electric vehicles is proposed to be the principal use of a lot, then the proposed EV 
charging station shall be considered a service station for zoning purposes. 
C. EV Infrastructure Requirements / Off-Street EV Parking Requirements. EVSE-installed spaces, EV-
ready spaces, and EV-capable spaces shall be provided as follows: 

1. One- and Two-Family Dwellings. All new one- and two-family dwellings shall provide at least one 
(1) EV-ready space per dwelling unit. 
2. Multi-Family Dwellings. Parking for multi-family dwellings shall include: 

a. EVSE-installed spaces for a minimum of 5% of proposed off-street parking spaces. 
b. EV-ready spaces for a minimum of 20% of proposed off-street parking spaces. 
c. EV-capable spaces for a minimum of 65% of proposed off-street parking spaces. 

3. Non-Residential Uses. Parking for uses requiring or proposing to provide 30 or more off-street 
parking spaces shall include: 

a. EVSE-installed spaces for a minimum of 2% of proposed off-street parking spaces, with 
a minimum of two EVSE-installed spaces. 
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b. EV-ready spaces for a minimum of 10% of proposed off-street parking spaces. 
c. EV-capable spaces for a minimum of 50% of proposed off-street parking spaces. 

4. Where the calculations above result in a fractional parking space, it shall round up to the next 
whole number. 
5. Where the number of EVSE-installed spaces provided exceeds the minimum required, the 
excess spaces shall be deducted from the total number of required EV-ready spaces. 
6. Where the number of EV-ready spaces provided exceeds the minimum required, the excess EV-
ready spaces shall be deducted from the total number of required EV-capable spaces. 
7. Up to five (5) Level 2 EV-installed spaces may be substituted with one (1) Level 3 EV-installed 
space (minimum 50kW). 
8. EVSE-installed spaces, EV-ready spaces, and EV-capable spaces are to be included in the 
calculation for both the number of minimum required and maximum permitted off-street parking 
spaces. 

a. Every two (2) EVSE-installed spaces provided in addition to the required minimum may 
be counted as four (4) off-street parking spaces as relates to Section 607.1 (Minimum Off-
Street Parking Requirements), for reduction of total required parking not greater than 10 
percent of the total amount of required parking. 

 
Additional Violations: 
Given the nature of this enforcement action the list of cited violations should not be seen as exhaustive. 
The Appellant may have violated additional requirements of the Zoning Ordinance. The City reserves the 
right to make a Notice of Violation for any additional violations that are discovered.  
 
One such additional Violation that will be noticed is a violation of SECTION 213 IMPACT FEES. The 
addition of dwelling units triggers the Impact Fees section of the Zoning ordinance. To date no impact fees 
have been paid to the city for the unpermitted conversion from Office to Dwelling units.  
 
As an aside, there are Water and Sewer impact fees that are likely triggered by the change of use that are 
deficient as well. The Water and Sewer impact fees are enforced by the Department of Public Works and 
the deficiency of the payment of these fees will be collected by that Department.  
 
Conclusion:  
The Zoning Official prays that the Zoning Board affirm wholly the Zoning Official’s determinations made in 
the Notice of Violation dated March 3rd 2025. The Appellant’s change of use prior to receiving final zoning 
approval constitutes a clear crossing of the Rubicon. Taking actions while fully aware of the regulatory 
process and requirements they chose to proceed at their own risk. Now they are being brought to account 
and must bring the property into full compliance with all applicable codes as required by law and in the 
interests of public health and safety.   
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Page 01 = 2025-03-03_3 Campbell St_Violation Notice 

Page 12 = 2025-03-03_3 Campbell St_ Certified Ltr 

Page 15 = Building Official: Campbell St 3 2025-3-12 NOV 

Page 20 = Building Official: Campbell St 3 2025-3-11 Administrative Inspection 
Warrant Signed 

Page 29 = Building Official: Campbell St 3 2025-3-17 – Stop Work Order 

Page 32 = Building Official: 2025-03-17-Notice-of-violation-Hays-to-Davidson 

Page 37 = 1992 PB Site Plan Approval 

Page 67 = 1994 PB Site Plan Approval 

Page 72 = Zoning Ordinance Last Amended 

Page 74 = The Supreme Court of New Hampshire: Douglas R. Guy, Jr. v. Town 
of Temple Argued June 18, 2008 Opinion Issued: August 21, 2008 
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51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 
 603-448-1457   LebanonNH.gov 

   CITY OF LEBANON ~ PLANNING & DEVELOPMENT 

March 3, 2025 

Via Certified Mail and 1st Class Mail 
Michael Davidson  
31 Elm St.  
Lebanon, NH  03766 

NOTICE OF VIOLATION 

Re: 3 Campbell Street  (Tax Map 92, Lot 65), Michael Davidson (owner) 
Violation of Zoning Ordinance Sections 103, 105, 307.2, 307.5, 408, 607.8, 901.1.B, and 
901.1.D

To whom it may concern, 

It has come to our attention that the above-referenced property is in violation of the City of Lebanon 
Zoning Ordinance. According to the City’s records, you are the owner of 3 Campbell Street in 
Lebanon, NH. As the owner, you are responsible for the violations described below. 

You are hereby ordered to bring all aspects of the property into compliance with the Zoning 
Ordinance. Please be advised that should you fail to take action within the timeframe outlined 
below, the City of Lebanon will commence legal action against you in court.  

Background 

The subject property is situated in the Lebanon Downtown (LD) zoning district and contains a +/- 
5,134 sq ft building with 4 residential units and 1 commercial unit and  a +/- 1,620 sq ft building with 2 
residential units, per the City Assessor’s records. 

On February 13, 2025 the Zoning Administrator observed a residential apartment rental listing 
publicly posted on Zillow that contained imagery representing a 1st floor portion (described as Unit # 
1F) of the 5,134 sq ft building that, according to City records, was approved in 1994 for 
commercial/office use (listing attached).  

Violations of the Zoning Ordinance 

The creation of a dwelling unit within the street level story at the subject property constitutes 
violations of the following Sections of the Zoning Ordinance: 

- Section 103: No land in the City of Lebanon shall hereafter be used for building, development
or otherwise and no structure shall be erected, enlarged, materially altered, moved or used,
except in conformance with this Ordinance.
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51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 
 603-448-1457   LebanonNH.gov 

- Section 105: Compliance with Site Plan Review Regulations: The regulations set forth in
this Ordinance are not intended to and shall not be construed to relieve a proposed land
development from compliance with any applicable requirement set forth in the Lebanon Site
Plan Review Regulations or to relieve a proposed subdivision from compliance with any
applicable requirement of the Lebanon Subdivision Regulations.

Whenever the regulations set forth in this Ordinance conflict with any applicable requirements
set forth in the Lebanon Site Plan Review Regulations or the Lebanon Subdivision
Regulations, the provision which imposes the greater restriction or the higher standard shall
apply; provided, however, that neither set of Regulations shall be construed as permitting
anything prohibited by this Ordinance.

- Section 307.2: Dwelling units are allowed above or below the street level story (see attached).

- Section 307.5 Dwelling Unit Density: Density determinations for multi-family dwellings and
mixed use buildings shall be made by the Planning Board during the course of site plan review
based on site specific conditions and factors such as the availability of parking and/or the
ability to provide required parking, the availability of adequate water and sewer, and the ability
to provide required site improvements and to meet all other requirements of the Site Plan
Review Regulations and all other applicable City regulations.

o 307.6.B.1: If a building equal to or greater in size than 20,000 gross square feet is
located on a lot with principal frontage on a secondary street, a minimum of 1,000
square feet or 1/3 of the gross floor area, whichever is less, of the street level story of
the building, shall be reserved for a non-residential use or uses, and such combined
uses shall have both a depth and width of not less than 20 feet along the secondary
street. In the case of multiple buildings on a lot with principal frontage on a secondary
street, the non-residential use shall be located in the building closest to the secondary
street.

o 307.6.B.2: Notwithstanding the above requirements, the Planning Board may waive the
requirement for non-residential uses on the street level story and permit residential uses
on the entire street level story in these locations by conditional use permit pursuant to
Section 302.4 provided the applicant demonstrates that:

a. Non-residential uses on the street level story are inappropriate given the unique
characteristics of the subject property.

b. The proposed development provides improvements to streetscapes, public ways, or
public spaces that implement recommendations for downtown Lebanon in current plans,
policies, or programs adopted by the City of Lebanon including but not limited to the
Master Plan, Downtown Visioning Study, and the Capital Improvement Program.

c. The proposed development includes a high-quality design with attention to
architectural quality and detail, universal accessibility, and/or environmental
sustainability.
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- Section 408.4 Historic District – Certificate of Approval Required: A Certificate of Approval
shall be obtained from the Heritage Commission in the manner set forth herein prior to the
commencement of any of the following activities within any Historic District.

o 408.4.B: The addition to, alteration, or repair of any existing building which would require
the issuance of a building permit pursuant to the provisions of the Lebanon Building Code,
unless such addition, alteration, or repair does not, in any way, alter the exterior of such
building.

- Section 607.8.C.2 Electric Vehicles: Multi-Family Dwellings. Parking for multi-family dwellings
shall include:

a. EVSE-installed spaces for a minimum of 5% of proposed off-street parking spaces.

b. EV-ready spaces for a minimum of 20% of proposed off-street parking spaces.

c. EV-capable spaces for a minimum of 65% of proposed off-street parking spaces.

- Section 901.1: Written application for a zoning permit must be filed by the owner or his agent with
the City of Lebanon for any of the following. Until such a permit has been received, none of the
following shall be commenced.

o 901.1.B: The alteration, renovation, restoration, or moving of any building, structure,
exterior sign or part thereof, except that ordinary repairs to structures may be made without
a zoning permit. Ordinary repairs shall include any renovation, upgrade, or repair to (i) a
one-family or two-family dwelling that does not increase floor area or volume and where no
additional dwelling unit is proposed; and (ii) a non-residential building that does not
increase floor area or volume and where no change of use is proposed.

- Section 901.1.D: Any other use of premises, whether or not provided for in this Ordinance,
including but not limited to a change in the nature of the use of any building or premises to a non-
conforming use from any lawful prior use, the expansion of any existing lawful non-conforming
use, or any change in lot size or shape.

Remedies 

YOU ARE HEREBY REQUIRED TO: 

(A) CONTACT THE PLANNING & DEVELOPMENT DEPT. TO ARRANGE AN ON-SITE INSPECTION
OF ALL BUILDINGS ON THE PROPERTY BY MARCH 15, 2025

(B) CEASE AND DISIST THE UMPERMITTED USE ACTIVITY BY MARCH 15, 2025
(C) SUBMIT A PLANNING BOARD APPLICATION FOR A CONDITIONAL USE PERMIT TO ALLOW

STREET LEVEL DWELLING UNITS BY APRIL 14, 2025
(D) SUBMIT A PLANNING BOARD SITE PLAN REVIEW APPLICATION BY APRIL 14, 2025; FOR

PLANNING AND ZONING REVIEW
(E) SUBMIT A COMPLETE HERRITAGE COMISSION APPLICATION

Per Section 903.3 of the Zoning Ordinance “The Zoning Administrator shall institute, in the name of the 
City, any appropriate action, injunction, or other proceeding to prevent, restrain, correct, or abate any 
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violation of this Ordinance or to prevent in or about the premises any act, conduct, or use constituting 
a violation, and shall have all enforcement powers provided by statute including but not limited to RSA 
676:15, 676:17, 676:17-a, and 676:17-b”. Failure to comply with this order within the times stated herein 
may result in a civil penalty of $275 per violation for the first offense, and $550 per violation for subsequent 
offenses, for each day that such violations are found to continue after the date on which you receive this 
notice.  

Should you not voluntarily abate these violations, the City will seek (1) injunctive relief under RSA 676:15 to 
enforce this order, (2) civil penalties under RSA 676:17, I, to the maximum extent allowed by law, and 
(3) the recovery of its attorney’s fees and costs under Section 903.5 of the Zoning Ordinance and RSA
676:17, II. Additionally, the City may be authorized under state law to enter upon your property and cause said
violations to be remediated, removed or destroyed. If the City does undertake such action, state law also
provides that you, as the property owner, will be liable for the expense of the removal and proper disposal of
the items causing these violations. The City’s costs shall constitute a lien against the real estate, enforceable in
the same manner as real estate taxes, including the possible loss of the property if not paid.

This is a decision of the administrative officer, which you have the right to appeal to the Zoning Board of 
Adjustment.  Should you wish to appeal my interpretation, application or construction of the Zoning Ordinance 
you have thirty (30) days from the date of this Notice of Violation to file an appeal.  Forms to appeal an 
administrative decision pursuant to RSA 674:33, I(a) and Section 801.1 of the Zoning Ordinance can be 
obtained from the Planning and Development Department or online at www.lebanonnh.gov.   

Respectfully,  

Nathan Reichert 
Planning & Development Director and Zoning Administrator 
City of Lebanon New Hampshire 

Cc: Property File, Map 92 Lot 65 
Ledgeworks Inc. via 1st Class Mail 
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SECTION 307 LEBANON DOWNTOWN DISTRICT (LD). 
 

307.1  Purpose. The purpose of the Lebanon Downtown District is to provide in-town 
areas for retail and service businesses, banks, offices, and government facilities in 
downtown Lebanon, and to encourage other related commercial activities and higher 
density residential uses. The district regulations are intended to promote an active 
pedestrian environment consistent with the mixed-use character of the district by providing 
for continuity of building setbacks and limiting parking in front yards to promote an 
environment that is safe for walking and biking. 

307.2  Table of Uses. 

Permitted Uses 
Uses by Conditional Use Permit  

(see Section 302.4) 

Residential 

1. Multi-family dwelling (see Section 
307.5) 

2. Dwelling unit(s) above or below the 
street level story  

Commercial/Non-Residential 

3. Amusements (indoor)  

4. Community center 

5. Financial institution  

6. Group day care facility per Section 
604 

7. Health club 

8. Hotel  

9. House of worship 

10. Library  

11. Local government use  

12. Membership club  

13. Museum  

14. Office  

15. Personal service  

16. Radio or TV studio 

17. Renewable energy system per 
Section 612 

18. Restaurant, sandwich shop 

19. Retail store  

20. Senior housing complex  

21. Social service center 

22. Theater, concert hall, movie theater 

Commercial/Non-Residential 

1. Craftsman’s shop, art studio 

2. Dry cleaning pick up station 

3. Educational facility, college/university  

4. Essential service  

5. Laundromat 

6. Other uses per Section 307.4 

7. Parking facility  

8. Publishing/printing 

9. Recreational facility, indoor  

10. Recreational facility, outdoor 
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PLANNING AND DEVELOPMENT 
51 NORTH PARK STREET 

LEBANON, NH 03766 
PH: (603) 448-1524 

Email: leigh.hays@lebanonnh.gov 

 

Page 1 of 4 
 

March 12, 2025 
 
Michael Davidson 
31 Elm St 
Lebanon NH 03766 

 
Re:  Notice of Violations  

3 Campbell St 
Lebanon, New Hampshire 

a/k/a Map 92 Lot 65 
 
Mr. Davidson, 
 
The City has conducted a full building inspection of your property located at 3 Campbell St 
Lebanon, New Hampshire Map 92 Lot 65 after having received an administrative inspection 
warrant. During the inspection multiple violations to the New Hampshire State Building Code, 
NH RSA 155-A were observed and are listed below. Please contact the City’s Building & Code 
Enforcement Office at your earliest convenience to discuss a plan and timeline for remediation of 
these violations.   
 
Notice of Code Violations 
The following violations are to be abated before a certificate of occupancy is issued 
for the above-captioned property: 
 
 

 
 

   Date: 
 

  

   Inspector: 
 

  

Number* Location Description Code 
Section** 

Abate by U/A U/A 

1. Interior / 
First Floor  

A change in use of the building from a 
mixed-use building containing 4 
apartments and 1 office space to a 7-unit 
apartment building without permits. 
Action: A building permit is to be 
applied for with submittal documents 
prepared by a NH licensed architect to 
show in detail how the work will comply 
with the NH State Building Code.  

NH RSA 
155-A 

155-A:2 I 
155-A:4 
676:11 

2021 IBC 
105.1 

Abate by 
Immediately 
after receipt 
of this notice 

  

2. Interior / 
Apartment 

1F 
1M 
1R 
6 

The newly created or reconfigured 
apartments have been occupied prior to 
the issuance of a certificate of 
occupancy. 
Action: No apartment is to be occupied 
prior to the issuance of a certificate of 
occupancy.  

NH RSA 
155-A 

2021 IBC 
111.1 

Abate by 
10 Days after 
receipt of this 

notice 
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3. Interior / 
Apartment 

1R 
bedroom 

Lack of emergency escape and rescue 
opening, or secondary means of escape 
Action: Every sleeping room and living 
area to be provided with an emergency 
escape and rescue opening, or secondary 
means of egress.   

NH RSA 
155-A 

2021 IBC 
1031.2 

 

Abate by 
10 Days after 
receipt of this 

notice 

  

4. Interior / 
Apartment 

1R 

Smoke detector was not provided in the 
bedroom. 
Action: NH Licensed electrician to 
install an interconnected smoke detector.  

2021 IBC 
907.2.11.2 
907.2.11.5 

Abate by 
Immediately 
after receipt 
of this notice 

  

5. 
 

Interior / 
Apartment 

1R 

Items placed in front of the electrical 
panel. 
Action: Electrical panel to be provide 
with clear working space.  

2020 NEC  
110.26 

Abate by 
10 Days after 
receipt of this 

notice 

  

6. Interior / 
Apartment 

1R 

Window in the bathroom is considered a 
hazardous location, safety glazing was 
not provided. 
Action: Safety glazing to be provided in 
hazardous location, bathroom window.  

2021 IBC 
2406.4.5 

Abate by 
10 Days after 
receipt of this 

notice 

  

7. Interior / 
Apartment 

1R 

Open electrical junction box, covered by 
a wall. 
Action: Junction box to relocated so that 
it is accessible and covered.  

2020 NEC 
314.25 
314.29 

Abate by 
10 Days after 
receipt of this 

notice 

  

8. Interior / 
Apartment 

1R 

No electrical receptacle provided at 
bathroom sink. 
Action: NH licensed electrician to pull a 
permit and install a receptacle as 
required at the bathroom sink. 

2020 NEC  
210.52(D) 

Abate by 
10 Days after 
receipt of this 

notice 

  

9. Interior / 
Basement 

No separation is provided between the 
basement and the apartments above.  
Action: A horizontal separation shall be 
provided between the basement and the 
apartments above. 

2021 IBC 
420.3 

Abate by 
10 Days after 
receipt of this 

notice 

  

10. Interior / 
Basement 

Open electrical junction boxes 
throughout.  
Action: Electrical junction boxes to be 
covered.  

2020 NEC 
314.25 

Abate by 
10 Days after 
receipt of this 

notice 

  

11. Interior / 
Basement 

Unsupported electrical wires throughout 
the basement. 
Action: NH licensed electrician to 
properly support electrical wire installed, 
provided with running boards.  

2020 NEC 
334.15(C) 

 

Abate by 
10 Days after 
receipt of this 

notice 

  

12. Interior / 
Basement 

Propane fire furnaces have their covers 
removed.  
Action: All mechanical equipment shall 
be properly installed and maintained in 
proper working condition.  

2021 IMC 
304.1 
1004.2 

Abate by 
Immediately 
after receipt 
of this notice 

  

13. Interior / 
Apartment 

1F 

Prohibited plumbing “S” trap at kitchen 
sink and bathroom sink.  
Action: NH licensed plumber to pull a 
permit and correct the installation to 
meet NH State Plumbing Code 

2021 IPC 
1002.3 

Abate by 
10 Days after 
receipt of this 

notice 
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14. Interior / 
Apartment 

1F 

Insufficient electrical receptacles, 
kitchen counter outlet spacing, and 
bedroom.  
Action: NH licensed electrician to 
evaluate and install electrical receptacles 
as required by NH electrical code.   

2020 NEC 
210.52 

Abate by 
10 Days after 
receipt of this 

notice 

  

15. Interior / 
Apartment 

1M 

Improper electrical installation at 
kitchen counter.  
Action: NH licensed electrician to 
evaluate and install electrical receptacles 
as required by NH electrical code.   

2020 NEC  
 

Abate by 
10 Days after 
receipt of this 

notice 

  

16. Interior 
Apartment 

1M 

Kitchen electrical receptacles not 
provided with GFCI protection.  
Action: NH licensed electrician to install 
GFCI protection at kitchen counter.  
 

2020 NEC 
210.8 

Abate by 
10 Days after 
receipt of this 

notice 

  

17. Interior / 
Apartment 
1M & 1F 

Separation not provided between units.  
Action: NH licensed architect to 
provided separation plan with UL listed 
assemblies.  

2021 IBC  
420.2 

Abate by 
10 Days after 
receipt of this 

notice 

  

18. Interior 
Apartment 

2F 

Clear working space of 30x36 inches not 
provided in front of electrical panel. 
Action: Electrical panel to be provide 
with clear working space. 

2020 NEC 
110.26 

Abate by 
10 Days after 
receipt of this 

notice 

  

19. Interior 
Apartment 

2R 

Kitchen electrical receptacles not 
provided with GFCI protection.  
Action: NH licensed electrician to install 
GFCI protection at kitchen counter.  
 

2020 NEC 
210.8 

Abate by 
10 Days after 
receipt of this 

notice 

  

20. Interior / 
Apartment 

6 

No electrical receptacle provided at 
bathroom sink. 
Action: NH licensed electrician to pull a 
permit and install a receptacle as 
required at the bathroom sink. 

2020 NEC  
210.52(D) 

Abate by 
10 Days after 
receipt of this 

notice 

  

21. Interior 
Apartment 

6 

Exposed NM electrical wire near front 
door.  
Action: NH licensed electrician to 
evaluate and run wires as required by 
NH electrical code.   

2020 NEC  
334.10 

Abate by 
10 Days after 
receipt of this 

notice 

  

* The numbering of violations is for identification purposes only and shall not be construed as bearing in any way 
on the seriousness of any violation. 
** All citations to provisions of NH RSA Chapter 155-A incorporate by reference applicable provisions of Lebanon 
City Code. 
   “U”  Unabated  - violation not corrected 
   “A”  Abated      - violation corrected 
 

You are hereby notified that the above conditions are deemed to be in violation of the 
Lebanon City Code and New Hampshire State Law and you are ordered to abate these 
violations by the repair, replacement, removal and lawful disposition of the above 
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described items and materials within not more than the aforementioned times of receipt of 
this notice.   
 
Failure to comply with this order within the stated time may result in fines not to exceed $275.00 
for the first offense and $550.00 for subsequent offenses for each violation for each day during 
or on which such nuisance or other violation continues to exist beyond the date specified in this 
notice to abate.  Also, a person failing to comply with the provisions of RSA Chapter 155-A and 
RSA 676:17 may be found guilty of a violation and subject to additional civil penalties.   
 
You have the right to appeal this Notice of Code Violations within 30 days of the date of this 
letter to the Lebanon Building Code Board of Appeals pursuant to RSA 674:33 I (a), as may be 
appropriate. 
 
Respectfully, 

 
Leigh Hays 
Chief Building Official & Health Officer 
City of Lebanon New Hampshire 
 
C:  Property File, Map 92 Lot 65  
 
First Class Mail 
Certified Mail Return Receipt: 9589 0710 5270 1677 7198 89 
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Building Official: Campbell St 3 2025-3-11 Administrative 
Inspection Warrant Signed 
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Building Official: Campbell St 3 2025-3-17 - Stop Work Order 
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Building Official: 2025-03-17-Notice-of-violation-Hays-to-
Davidson 
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1992 PB Site Plan Approval 
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City of Lebanon
NOTICE OF DECISION FOR

MICHAEL DAVIDSON BY THE
CITY OF LEBANON, NEW HAMPSHIRE

PLANNING BOARD

Notice is hereby given that the request of Michael Davidson
for site plan review for a change in use as reviewed by the
Planning Board in accordance with the City of Lebanon Site
Plan Review Regulations on February 10, 1992 has been . 
approved after the following motions were passed by a

i majority members of the Planning Board: 

Ann Schneider moved to accept the application of Michael
Davidson for site plan review as being complete. 

The motion was seconded by Feno Truax and the vote on the
motion passed 9-0 in favor. 

Frederick Baker moved to approve the request of Michael
Davidson for site plan review for a change in use to convert
two apartment units to offices on Campbell Street, Lebanon, 
NH, in the CBD zone, plan drawn by Bruno Associates and dated
January 10, 1992. 

The following conditions are a part of this approval: 

1. That all of the spotlights
lighting. 

be replaced with down

2. That the dumpster location be shown on the plan, moving
it northerly of the 2 1/2 story house. 

3. That all applicable impact fees shall apply. 

4. That a copy of the revised plan be submitted to the
Planning Office. 

The motion was seconded by Treat Arnold. 

The vote on. · the motion passed 5-3 in favor with Norman
Dobson, Ralph Akins and F;;moTruax opposed. 

SIGNED: · 2zai(~ 
Norman B. Dobson, Chairman

DATED: 77;£ f2 ( / 77~ 
l

51 North Park Street· Lebanon, New Hampshire 03766

hr+P
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City of Lebanon

NOTICE OF PUBLIC HEARING
LEBANON PLANNING BOARD

MONDAY, FEBRUARY 10, 1992
7:30PM

Notice is hereby given that a public hearing will be held on
Monday, February 10, 1992, Lobby Level Meeting Room, 7:30PM, 
City Hall 51 N. Park Street, Lebanon, NH, for the following
applications: 

1. MARY HITCHCOCK MEMORIAL HOSPITAL - requesting a two lot
minor subdivision of property located on Mount Support
Road, in the MC zone. 

MICHAEL DAVIDSON - requesting site plan review for a ~ 
change in use to convert two apartment units to offices
in an eleven unit apartment building on Campbell St. in
the CBD zone. 

Plans are available for review in the office of the City
Planner, 51 N. Park Street, Lebanon, NH. 

The public may appear in person or by agent or counsel and
provide testimony stating reasons why the request should or
should not be granted. 

Tracey Colburn
Planning Secretary

51 North Park Street • Lebanon, New Hampshire 03766 Page 43
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Ken Niemczek
January 30, 1992
Page Two

I believe that I have addressed those items raised at the meet-
ing. If you have any further questions or comments, please call. 

JMB: lr

C:DAVIDSON
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TO: 

FROM: 

DATE: 

MEMO

City Planner Ken Niemczyk

Deputy Chie~ ge E. Sykes III

January 28, 1992

SUBJECT: Davidson Site Plan

The Lebanon Fire Department, Fire Prevention Bureau has completed
a review of the site plan submitted by Michael Davidson, and offers
the following comments: 

The Fire Department requests the modification of the access points
to the parking lots. The current configuration has a turning radii
of less than 50'. This will restrict the operation of fire
department apparatus to Campbell Street. This restriction to
Campbell Street is serious because: 

1. Other buildings are located behind the
building being considered for a change in use. 

2. Residential use presents one of the highest
life hazard threats for the city. 

3. The fire flow for this building based upon ISO
guidelines will be minimally 4200 gallons per
minute. Although more than sufficient water
exits, it will take numerous pieces of fire
apparatus to develop this high flow. 

4. Surrounding exposures ( buildings) are located
very close to this building. They are
9', 42', 65', 90', and 95 away. A large fire in
this building would require significant
numbers of manpower and equipment to protect
these buildings. 

Therefore, in addition to fixing the turning radii, the fire
department would request the widening of the north side parking lot
so that the area becomes usable for either the ladder truck, or
additional pumpers. A minimum of 18' would be required. 

If you have any questions or concerns, please don' t hesitate to
contact me. 
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DAVIDSON GOURLEY & ACKER
PROPERTY MANAGEMENT

CN 9005 • Lebanon, New Hampshire 03766 • ( 603) 448- 2999

Lebanon Planning Board
City Hall
Lebanon, NH 03766

Dear Planning Board Members, 

April 6, 1994

I am contemplating changing the use of the ground floor
apartment at the main building of my property at 3 Campbell St., 
Lebanon. I would like to convert the space, approximately 600
square feet, into office space contiguous with my existing office. In
order to do this, I would like to request a waiver of Site Plan Review. 

My reasons for requesting this waiver are as follows: 

1.) An office would require a fraction of a space more than the
current apartment use ( 2.5 vs. 2). 

The additional spaces needed would be Commercial Spaces
within the CBD. my understanding is that current regulations do not
require on site parking for commercial spaces within the CBD. 

2.) The current approved site plan cannot accommodate an extra
parking space without excessive expense. Additionally, the current
site plan is both functionally and aesthetically pleasing. As a historic
property, the changes in landscaping and structure have enhanced
the appearance of the property. While it is possible to squeeze in
one more space, it is not practical or desirable. 

3.) The change of this unit from residential to office reduces the
night time parking peak from 18 to 16 spaces. At the same time, it
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only increases the day time peak from 7 to 10. The mixed use of this
property makes both daytime and nighttime parking more
manageable. 

4.) No exterior alterations of the property are needed to change the
space from residential to office. 

I hope that the issues listed above will allow you to grant me a
waiver of the site plan review. It will allow me to continue
improving the property which I believe is in the best interest of the
community. Thank you for your consideration. 

Respectfully submitted, \ 

I

Michael Davidson
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Zoning Ordinance Last Amended 
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Page 44 of 210 
 

SECTION 307 LEBANON DOWNTOWN DISTRICT (LD). 
 

307.1  Purpose. The purpose of the Lebanon Downtown District is to provide in-town 
areas for retail and service businesses, banks, offices, and government facilities in 
downtown Lebanon, and to encourage other related commercial activities and higher 
density residential uses. The district regulations are intended to promote an active 
pedestrian environment consistent with the mixed-use character of the district by providing 
for continuity of building setbacks and limiting parking in front yards to promote an 
environment that is safe for walking and biking. 

307.2  Table of Uses. 

Permitted Uses 
Uses by Conditional Use Permit  

(see Section 302.4) 

Residential 

1. Multi-family dwelling (see Section 
307.5) 

2. Dwelling unit(s) above or below the 
street level story  

Commercial/Non-Residential 

3. Amusements (indoor)  

4. Community center 

5. Financial institution  

6. Group day care facility per Section 
604 

7. Health club 

8. Hotel  

9. House of worship 

10. Library  

11. Local government use  

12. Membership club  

13. Museum  

14. Office  

15. Personal service  

16. Radio or TV studio 

17. Renewable energy system per 
Section 612 

18. Restaurant, sandwich shop 

19. Retail store  

20. Senior housing complex  

21. Social service center 

22. Theater, concert hall, movie theater 

Commercial/Non-Residential 

1. Craftsman’s shop, art studio 

2. Dry cleaning pick up station 

3. Educational facility, college/university  

4. Essential service  

5. Laundromat 

6. Other uses per Section 307.4 

7. Parking facility  

8. Publishing/printing 

9. Recreational facility, indoor  

10. Recreational facility, outdoor 
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The Supreme Court of New Hampshire: Douglas R. Guy, Jr. v. 
Town of Temple Argued June 18, 2008 Opinion Issued: 

August 21, 2008 
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NOTICE:  This opinion is subject to motions for rehearing under Rule 22 as 
well as formal revision before publication in the New Hampshire Reports.  
Readers are requested to notify the Reporter, Supreme Court of New 
Hampshire, One Charles Doe Drive, Concord, New Hampshire 03301, of any 
editorial errors in order that corrections may be made before the opinion goes 
to press.  Errors may be reported by E-mail at the following address: 
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00 
a.m. on the morning of their release. The direct address of the court's home 
page is: http://www.courts.state.nh.us/supreme. 
 
 THE SUPREME COURT OF NEW HAMPSHIRE 
 
  ___________________________ 
 
Hillsborough-southern judicial district   
No. 2007-784   
 

DOUGLAS R. GUY, JR. 
 

v. 
 

TOWN OF TEMPLE 
 

Argued:  June 18, 2008 
Opinion Issued:  August 21, 2008 

 

 Matthew W. Glavey, of New Ipswich, on the brief and orally for the 

petitioner. 

 
 Drescher & Dokmo, P.A., of Milford (Dwight D. Sowerby on the brief and 

orally), for the respondent. 

 
 DUGGAN, J.  The petitioner, Douglas R. Guy, appeals an order of the 
Superior Court (Hampsey, J.) upholding the Temple Zoning Board of 
Adjustment’s (ZBA) denial of his application for a junkyard license.  See 
generally RSA 236:110-:129 (1993 & Supp. 2007).  We reverse and remand.   
 
 The trial court found or the record supports the following facts:  Guy 
owns property in Temple, upon which he operates an automotive repair, body 
work, and junkyard business (the property).  A commercial enterprise of the 
same nature has existed on the property since before 1972 and possibly as 
early as the 1960s.  Guy has operated the junkyard for approximately the last 
twenty years.   
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 2

 In 1972, the Town of Temple (Town) adopted a comprehensive zoning 
ordinance, which mandated that all “[m]otor vehicle junkyards . . . abide by the 
state laws on this subject . . . .”  At that time, the state law on the subject, RSA 
chapter 267-A (1966), required owners of established junkyards to, among 
other things, submit an application containing various information regarding 
the junkyard’s location to “the legislative body” of the town where the junkyard 
was located.  RSA 267-A:13 (1966).  Upon receipt of that application, the 
statute provided that “the legislative body shall issue [the junkyard] owner a 
license valid” for one year.  Id.  The Town’s zoning ordinance also provided that 
“[a]ny lawful use of land or buildings or parts thereof at the time of the 
adoption of this ordinance may be continued indefinitely, although such use 
does not conform to the provisions of this ordinance . . . .”   
 
 In 1999, Guy filed an application with the Temple Board of Selectmen 
(Board), requesting both a license to conduct state automobile inspections and 
certification that he was in compliance with local zoning laws.  After the Board 
denied his application, Guy appealed to the ZBA.  On October 12, 1999, the 
ZBA issued an order reversing the Board’s denial of “grandfathered/non-
conforming status to [Guy]’s automotive-related activities on” the property, 
which included the following findings of fact:   
 
 1.  A commercial enterprise including auto repair/junkyard/auto 
 body work/garage, public [sic] existed at [the property] prior to the 
 adoption of the Temple Zoning Ordinance in 1972.   
  
 2.  Said activities have continued since then through the present.   
 
 . . . . 
 
 4.  New testimony, documents, and photographs presented at the 
 rehearing reinforced the applicant’s original contention and 
 evidence that a grandfathered use existed at said premises.   
  
 5.  The junkyard phase of the commercial enterprise is subject to 
 state licensing and regulation.   
  
Based upon these findings, the ZBA concluded that Guy’s “commercial 
enterprise is a grandfathered/non-conforming use and is therefore protected 
under the Temple Zoning Ordinance and under New Hampshire RSA 674:19.”  
Neither party appealed this order.   
 
 On August 2, 2001, the Board sent Guy a letter enclosing “an initial 
application, per [his] request, for a motor vehicle junkyard permit,” as well as 
“a copy of RSA 236:11 through 236:129 pertaining to junk yards.”  In the 
letter, the Board requested that he “complete the application and return it with 
the $25.00 fee.”  The Board also advised him that by signing the application he 
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would be “affirming that [he] me[t] all the provisions of the State of NH RSA’s.”  
Guy asserts that he never received this correspondence.   
 
 There were no further communications between the parties regarding the 
junkyard until 2006, when Guy applied for a vehicle dealer license.  The Board 
responded on March 8, 2006, informing him that his “request for dealer plates 
constituted an expansion of [his] non-conforming use.”  The same day, Guy 
contested the Board’s determination and submitted a copy of the 1999 ZBA 
decision in support of his position.   
 
 Shortly thereafter, Guy, for the first time, filed an application for a 
junkyard license with the Board.  The application form required Guy to “affirm 
that [his] junkyard . . . is in compliance with all the requirements of RSA 
236:123, and all other provisions of RSA 236 relative to junkyards.”  
Furthermore, in filing the application, Guy was required to affirm that he had 
“received confirmation of ‘Grandfathered’ status from the” ZBA and had “not 
moved, expanded on, or enlarged [his junkyard] to occupy more area than [his] 
original site plan.”   
 
 On April 19, 2006, the Board sent Guy a letter denying his requests for a 
vehicle dealer license and a junkyard license.  With respect to the vehicle dealer 
license, the Board found that the selling of motor vehicles was an expansion of 
his non-conforming use and, thus, Guy needed “to file for a special exception.”  
As to the junkyard license, the Board stated:   
 
 The 1999 ZBA decision to “grandfather” your auto repair business 
 included a requirement that you bring your junkyard into 
 compliance with Temple’s Zoning ordinance and State statutes 
 (RSA 236).  The Board . . . subsequently wrote to you reminding 
 you of this ZBA requirement and attached copies of the relevant 
 State statutes.  To date you have not complied; you are therefore in 
 violation of both Temple’s Zoning ordinance and State of NH RSA’s. 
 
 We are now in receipt of your application for a junkyard 
 license which the [Board is] unable to approve because you are in 
 violation of the above referenced Temple Zoning ordinance and 
 State Statutes.   
 
 Please schedule an appointment to meet with the [Board] to 
 discuss your plan to comply with the State’s junkyard statutes and 
 thereby the requirement of the 1999 ZBA decision to “grandfather” 
 your auto repair business. 
 
After receiving this letter, Guy appealed the Board’s “determination that his 
application for motor vehicle dealer plates constituted an expansion of a non- 
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conforming use requiring a special exception” to the ZBA.  The ZBA scheduled 
a hearing on the matter for July 6, 2006.   
 
 On May 23, 2006, the Board issued a notice of violation, ordering Guy to 
“cease and desist any and all activities on [his property] consisting of the 
creation, establishment and/or maintenance of a junkyard.”  (Emphasis 
omitted.)  In support thereof, the Board stated that Guy had failed to obtain a 
license and demonstrate his compliance with the requirements for a junkyard 
in RSA 236:111 through RSA 236:129, as required by both the 1999 ZBA 
decision and New Hampshire law.  Moreover, the Board asserted that Guy’s 
junkyard “ha[d] been expanded, without benefit of permit or license,” since the 
1999 ZBA decision.  Therefore, the Board found that Guy had “not taken the 
steps required under the applicable statute[s] to protect [his] vested right to 
continue [his] junkyard operation” and, as provided by RSA 236:119 (Supp. 
2007), the junkyard constituted a nuisance.  Accordingly, the Board declared 
that, in order to continue operation of his junkyard, Guy had to comply with 
the application requirements for a new junkyard as provided in RSA 236:115 
(Supp. 2007).   
 
 On June 23, 2006, the Board sent Guy another letter, stating that it was 
“declin[ing] to entertain [his] permit request.”  The Board explained that, as 
already indicated in the notice of violation, it was of the opinion “that the 
junkyard operation referred to in the 1999 ZBA decision is no longer a 
permitted non-conforming use for reason of [Guy’s] failure to comply with the 
applicable State Statutes in a timely fashion.”  Because Guy had lost his non-
conforming status, and a junkyard is not a permitted use in the Town, the 
Board concluded that Guy was required to obtain a special exception, subject 
to any applicable historic district commission oversight, in order to continue 
his junkyard operation.  After the Board denied his motion for reconsideration, 
Guy appealed the Board’s April 19, 2006 and May 23, 2006 decisions to the 
ZBA.   
 
 The ZBA held a public hearing on the matter on October 5, 2006.  At that 
hearing, the Town contended, among other things, “that the junkyard, if it ever 
enjoyed a grandfathered status, has now lost it . . . [because] the junkyard has 
not complied with either state statute or the 1999 ZBA decision.”  In addition, 
the Town argued that the junkyard had been expanded since 1999 into an area 
that was designated on the tax rolls as current use property.  See generally 
RSA 79-A:1 (2003).  Guy, in contrast, asserted that he had actually contracted, 
rather than expanded, the number and location of cars on the property since 
1999.  He further argued that the 1999 decision vested non-conforming status 
upon his junkyard that could not be stripped away for failing to pay a license 
fee and, even if it could, the Town did not have an application process in place 
until 2001 at the earliest.  At the same time, however, Guy’s counsel submitted 
licensing records of the only other junkyard in Temple, which indicated that  
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that junkyard had submitted applications for the years 1993, 2000, 2003, 
2004, 2005 and 2006.   
 
 After listening to the parties’ arguments, the ZBA entered closed session 
to discuss the matter.  As indicated in the ZBA’s minutes, during the ensuing 
discussion the ZBA members “spent a lot of time talking about where cars are 
located . . . and how many there are as well as where they were located in 1999 
and how many there were then.”  ZBA member Don Kraemer, who was on the 
ZBA in 1999, also told the rest of the members that the only issue in 1999 was 
whether Guy’s property could “be grandfathered so he could have an inspection 
station.”  He stated that the “the junkyard wasn’t an issue at that time” and 
that it was his opinion that the ZBA members had “simply noted that [Guy] 
needed to get the junkyard licensed” in the 1999 decision.  Finally, the ZBA 
“members noted that RSA 236:125 came into being in 1966, so if there was a 
junkyard that was grandfathered in 1999, it was an illegal one because it 
wasn’t licensed.”  Ultimately, the ZBA affirmed the Board’s decision on the 
following basis:   
 
 The applicant’s junkyard has, at least since 1999, been operated in 
 an unlawful fashion.  Therefore, based on the language of the 
 Temple Zoning Ordinance that a non-conforming use refers to a 
 lawful use, the use is not grandfathered.  The applicant does not 
 have an allowable non-conforming use by the definition in the 
 Temple Zoning Ordinance.   
 
 After the ZBA denied his motion for rehearing, Guy appealed to the 
superior court.  On October 10, 2007, the court ruled:   
 
 The 1999 decision did not “grandfather’’ [Guy]’s usage of the 
 property for a junkyard operation because the decision states that 
 the junkyard is subject to state law and licensing requirements.  
 State law requiring junkyard licensure has existed since 1965. . . . 
 There is no indication that any junkyard on the property has ever 
 been licensed.  Even if the ZBA, in the 1999 decision, had 
 determined that [Guy]’s junkyard was a valid nonconforming use, 
 it would have been incorrect, given that nonconforming uses must 
 be lawful.  Because [Guy]’s junkyard was not licensed under state 
 law in 1972, it could not be lawful. . . . Further, the record 
 indicates that on August 2, 2001, the Board sent [Guy] a letter 
 enclosing an application for a junkyard license, further suggesting 
 that the 1999 decision did not license [Guy]’s junkyard. . . .   
 
The trial court then rejected the majority of Guy’s arguments based, in 
substantial part, upon its interpretation of the 1999 decision.  In addition, the 
trial court ruled that Guy had failed to:  (1) present any evidence to support his 
claim that the Town did not have a formal junkyard licensing process; (2) show 
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that the Town’s alleged delay in enforcing the licensing requirements was 
unreasonable, or that he suffered prejudice as a result, such as to make the 
doctrine of laches applicable; and (3) articulate sufficient support for his claim 
that the Board “violated his constitutional right of due process, resulting in an 
unconstitutional taking of his property.”   
 
 On appeal, Guy asserts that the trial court committed reversible error by:  
(1) “finding that the 1999 decision . . . did not determine [his] motor vehicle 
junkyard to be a valid nonconforming use”; (2) “finding [his] junkyard unlawful 
because it was not properly licensed”; (3) “rejecting [his] claim that the [T]own  
. . . did not have a formal licensing process in effect in 1999, and to the extent 
that the [T]own ever implemented a procedure thereafter, such process was 
sporadically enforced up to the time enforcement action was taken”; (4) “failing 
to apply the doctrines of collateral estoppel and laches”; (5) “rejecting [his] 
contention that the provisions of RSA 236:125 and related case law required 
the . . . [Board] to issue [him] a motor vehicle junkyard license in 2006”; and  
(6) “rejecting [his] claim that the Board’s failure to issue [him] a junkyard 
license in 2006, or afford [him] a hearing thereon, breached [its] obligation to 
[him] under state law, unreasonably interfered with [his] occupation, [and] 
violated [his] constitutional right of due process resulting in an 
unconstitutional taking of [his] property.”   
 
 Our review of zoning board decisions is limited.  Harrington v. Town of 
Warner, 152 N.H. 74, 77 (2005).  We will uphold the trial court’s decision 
unless the evidence does not support it or it is legally erroneous.  Chester Rod 
& Gun Club v. Town of Chester, 152 N.H. 577, 580 (2005).  For its part, the 
trial court must treat all factual findings of the ZBA as prima facie lawful and 
reasonable.  Id.; see RSA 677:6 (2008).  It may set aside a ZBA decision if it 
finds by the balance of probabilities, based upon the evidence before it, that the 
ZBA’s decision was unreasonable.  Town of Chester, 152 N.H. at 580.  
However, the interpretation of a tribunal’s order presents a question of law, 
which we review de novo.  See In re Guardianship of Luong, 157 N.H. ____, ____ 
(decided July 2, 2008).  With these principles in mind, we turn to Guy’s 
arguments.   

 
I 
 

Guy argues first that, despite the trial court’s findings to the contrary, 
the ZBA expressly found that his junkyard was a valid nonconforming use in 
the 1999 decision.  Because the Town failed to appeal the ZBA’s decision, Guy  
contends that the trial court erred in questioning the validity of the ZBA’s 
determinations therein.  We agree.   
 
 In the 1999 decision, the ZBA broadly stated that it was reversing the 
Board’s denial of “grandfathered/non-conforming status to [Guy]’s automotive-
related activities on” the property.  Nowhere in the decision is this expansive 
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holding qualified in such a way as to exclude the junkyard.  To the contrary, 
the ZBA clarified that Guy’s “commercial enterprise includ[ed] auto 
repair/junkyard/auto body work/garage” activities and that that “commercial 
enterprise is a grandfathered/non-conforming use.”  (Emphases added.)  
Indeed, the very sentence relied upon by the trial court in concluding that “the 
1999 decision did not ‘grandfather’ [Guy]’s usage of the property for a junkyard 
operation,” again references the junkyard as a “phase of the commercial 
enterprise” in question.  (Emphasis added.)  That the 1999 decision also noted 
that “[t]he junkyard . . . is subject to state licensing and regulation,” in no way 
alters the fact that the ZBA clearly envisioned the junkyard as a component of 
the commercial enterprise that it found to be “a grandfathered/non-conforming 
use.”   
 
 The Town argues that the ZBA was nevertheless precluded “from legally 
ruling that the [junkyard] was grandfathered because” the junkyard was not 
licensed and “[t]he law is well established that a nonconforming use is 
permissible only where it legally exists at the date of the adoption of the zoning 
ordinance.”  Thus, the Town argues, any finding in the 1999 decision that the 
junkyard was a valid nonconforming use is invalid and must be overturned.   
 
 Even assuming the Town is correct that the ZBA so erred, to entertain 
such an assertion would invariably require us to revisit the substance of the 
1999 decision.  To do so here, where, as indicated above, the issue has already 
been resolved and the order was not appealed, would run afoul of the doctrine 
of collateral estoppel.  See, e.g., Grossman v. Murray, 141 N.H. 265, 269 (1996) 
(“In its most basic formulation, the doctrine of collateral estoppel bars a party 
to a prior action, or a person in privity with such a party, from relitigating any 
issue or fact actually litigated and determined in the prior action.” (quotation 
omitted)).  We therefore agree with Guy that the doctrine of collateral estoppel 
bars consideration of this claim.  Accordingly, we accept the findings in the 
1999 decision and hold that Guy’s junkyard has been determined to be a valid 
nonconforming use.   

 
II 
 

 Having determined that the 1999 decision established that the junkyard 
was a valid nonconforming use, we must now assess whether the junkyard was 
subsequently divested of that status.  As we have previously explained:   
 
 The right to maintain nonconforming uses is meant to protect 
 property owners from a retrospective application of zoning 
 ordinances, so that property owners may continue using and 
 enjoying their property when their uses were lawful prior to the 
 enactment of a zoning ordinance.  RSA 674:19 protects that right 
 by providing that zoning ordinances shall not apply to existing 
 structures or uses, thereby creating a vested right to continue the 
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 prior lawful use of land.  Because the general policy of zoning law, 
 however, is to carefully limit the extension and enlargement of 
 nonconforming uses, we strictly construe provisions that permit 
 the continuance of such uses, and the party asserting that a 
 proposed use is not new or impermissible bears the burden of 
 proof.  Therefore, an extension and enlargement that substantially 
 changes the nature and purpose of the nonconforming use is 
 impermissible.   
 
Town of Salem v. Wickson, 146 N.H. 328, 330 (2001) (quotations omitted); see 
also D. Mandelker, Land Use Law § 5.79, at 5-75 (5th ed. 2003) (explaining 
that “[a]n ordinance prohibiting a change in a nonconforming use is not a 
taking of property”).   
 
 In this case, the Town’s zoning ordinance bars “substantial[] expan[sion] 
or enlarge[ment]” of a nonconforming use and states that a nonconforming use 
can be lost if the use is “discontinued for two years” or “superseded by a 
conforming use.”  The Town argues first that the junkyard is no longer a valid 
nonconforming use because Guy failed to comply with state law, including the 
requirement that he “obtain a state license under RSA 236:114.”  Guy concedes 
that he has not obtained a license for his junkyard since the 1999 decision was 
issued, but asserts that his junkyard nevertheless maintains its 
nonconforming status because:  (1) the Town did not have a formal licensing 
procedure in place; and (2) the failure to obtain a license does not obviate 
nonconforming use status because such failure “can be easily remedied by 
payment of any back licensing fees.”    
 
 Resolution of Guy’s first argument requires little discussion.  The only 
evidence he has provided in support of his contention that the Town did not 
have a formal licensing process indicates that the other junkyard in the Town 
submitted license applications in, at least, 1993, 2000, 2003, 2004, 2005 and 
2006.  This evidence supports, rather than contradicts, a finding that the Town 
had a licensing scheme in place during the pertinent years.  It was, therefore, 
not unreasonable for the ZBA and the trial court to conclude that Guy failed to 
provide sufficient evidence to prove this claim.  Town of Chester, 152 N.H. at 
580; Malachy Glen Assocs. v. Town of Chichester, 155 N.H. 102, 105 (2007) 
(“The party seeking to set aside the ZBA decision bears the burden of proof  
. . . .” (quotation omitted)).   

 
Guy’s second argument raises a more complex question; namely, 

whether a valid nonconforming use can be divested for an owner’s failure to 
comply with a licensing statute.  Although we have not before been faced with 
this precise issue, the majority of courts that have considered the matter have 
held that the failure to obtain a license does not terminate a valid 
nonconforming use “because the power to license is distinct from the power to 
zone.”  D. Mandelker, supra § 5.81, at 5-81 to -82; see Carroll v. Hurst, 431 
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N.E.2d 1344, 1347-8 (Ill. App. Ct. 1982) (finding nonconforming use despite 
property owner’s failure to obtain license to operate his junkyard where the 
statute sought to prevent disposal of stolen vehicles); Trailer City, Inc. v. Board 
of Adjustment, 218 N.W.2d 645, 648 (Iowa 1974) (explaining how a mobile 
home park maintains its nonconforming status despite owner’s failure to renew 
license); Dempsey v. Newport Bd. of Adjustments, 941 S.W.2d 483, 486 (Ky. Ct. 
App. 1997) (holding that an automotive repair center did not lose its 
nonconforming use because of failure of prior owner to renew occupation 
license); Baltimore v. Dembo, 719 A.2d 1007, 1011 (Md. Ct. Spec. App. 1998) 
(holding “that a property owner will not lose its nonconforming use status 
accorded under zoning laws simply by its failure to comply with a licensing 
law”); Board of Selectmen of Wrentham v. Monson, 247 N.E.2d 364, 365 (Mass. 
1969) (holding that mobile home park’s nonconforming use status was “not 
destroyed . . . by any failure to comply with local or State licensing provisions 
where the defect . . . can be easily remedied”); Hooper v. City of St. Paul, 353 
N.W.2d 138, 141 (Minn. 1984) (“Violations of ordinances unrelated to land use 
planning do not render the type of use unlawful.”); Costa v. Callahan, 840 
N.Y.S.2d 163, 166-67 (App. Div. 2007) (holding that a junkyard owner’s failure 
to obtain a license to operate “did not disqualify the sites from nonconforming 
use status as junkyards”); Stephentown Concerned Cit. v. Herrick, 676 
N.Y.S.2d 246, 248 (App. Div. 1998) (gravel pit owner did not lose 
nonconforming status by failing to maintain a valid mining permit), appeal 
dismissed in part, denied in part, 756 N.E.2d 72 (N.Y. 2001); City of Franklin v. 
Gerovac, 197 N.W.2d 772, 773-74 (Wis. 1972) (finding that property owner’s 
failure to obtain license for his salvage yard did not invalidate his 
nonconforming use).   

 
Like these courts, we are cognizant of the fact that, unlike zoning law 

which “is primarily concerned with uniformity of land use and stability of 
community growth,” licensing regulations are generally “concerned with proper 
operation or with limitation or distribution or outright suppression of 
operation.”  Primm v. City of Reno, 252 P.2d 835, 839 (Nev. 1953).  In other 
words, licensing laws typically “regulate[] establishments based on the type of 
business they conduct, and zoning [laws] regulate[] them based on their 
location.”  Dembo, 719 A.2d at 1011 (quotations omitted).  As a result, “the 
failure to obtain a license does not render the use unlawful in the sense 
intended by zoning ordinances which preserve existing lawful uses.”  Costa, 
840 N.Y.S.2d at 166 (quotation and emphasis omitted).  For these reasons, we 
agree with the majority of courts that the failure to obtain a license designed to 
regulate an activity will not adversely affect the previously determined 
nonconforming status of the land upon which such an activity is being 
conducted.    

 
Because the rule is founded upon the distinction between zoning and 

licensing laws, however, the rationale supporting its application weakens when 
the licensing scheme offended “so meaningfully curtail[s] the use to which land 
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may be employed . . . as to be deemed the equivalent of an ordinance which 
regulates the utilization of land.”  Town of Scituate v. O’Rourke, 239 A.2d 176, 
180 (R.I. 1968); cf. In re Chamberlain, 360 A.2d 100, 101-02 (Vt. 1976).  For 
instance, in O’Rourke, a junkyard owner had failed to obtain a license 
pursuant to an ordinance that required a licensed junkyard to be, among other 
things, “a specific distance from a state highway or school” and “more than 300 
feet from any park, bathing beach, school, church or cemetery.”  O’Rourke, 239 
A.2d at 180.  After determining that the licensing regulation controlled the use 
of land “to such an extent . . . that it could well be designated as a quasi-
zoning ordinance,” the court held that the junkyard owners’ “failure to comply 
with the requirements of the [ordinance] . . . preclude[d] them from acquiring 
the protective status of a valid nonconforming use.”  Id.  

 
Although O’Rourke is distinguishable to the extent that it involved a 

junkyard that had not yet been deemed a nonconforming use, it is at least 
conceivable that a licensing scheme could be so closely aligned with zoning 
regulations that failure to comply with its terms might rise to the level of an 
abandonment of a pre-existing nonconforming use.  Cf. Pushnik v. Hempfield 
Tp., 402 A.2d 318, 320 (Pa. Commw. Ct. 1979).  Determination of whether 
Guy’s failure to obtain a license will affect the nonconforming use status of his 
junkyard therefore requires analysis of the applicable licensing law.  See RSA 
236:111-:129.   

 
When interpreting the language of a statute, we ascribe the plain and 

ordinary meaning to the words used and discern the legislative intent from the 
statute as written.  State v. Doyle, 156 N.H. 306, 308 (2007).  We will not 
consider what the legislature might have said, or add language that the 
legislature did not see fit to include.  Id.  When the language of a statute is 
plain and unambiguous, we do not look beyond it for further indication of 
legislative intent.  Franklin v. Town of Newport, 151 N.H. 508, 509 (2004).  
However, we are the final arbiters of the legislature’s intent as it is expressed in 
the words of a statute when considered as a whole.  Doyle, 156 N.H. at 308.   
 
 In this case, the junkyard licensing statute was “adopted under the 
police power of the state to conserve and safeguard the public safety, health, 
morals, and welfare, and to further the economic growth and stability of the 
people of the state through encouragement to the development of the tourist 
industry within the state.”  RSA 236:111 (Supp. 2007).  To achieve this end, 
the statute prohibits an individual from operating, establishing, or maintaining 
a junkyard without first obtaining “a license to operate a junk yard business” 
and “a certificate of approval for the location of the junk yard.”  RSA 236:114 
(1993).  The statute provides two distinct processes for obtaining the required 
license:  one for junkyards established after the date of passage of the 
subdivision (new junkyards), see RSA 236:114-:118, :120, :121 (1993 & Supp. 
2007), and one for junkyards “already established” on that date (established 
junkyards), see RSA 236:125 (1993).  The trial court ruled that the date of 
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“passage of the subdivision” is April 20, 1981.  Because neither party has 
directly challenged this ruling in their briefs, we accept it for purposes of 
resolving this case.   

 
With regard to junkyards established after the date of “passage of the 

subdivision,” the owner is required to apply “in writing to the local governing 
body of the municipality where it is proposed to locate the junk yard” in order 
to obtain a license.  RSA 236:115 (Supp. 2007).  In that application, the owner 
must provide “[a] description of the land to be included within the junk yard” 
and “[c]ertification of compliance with best management practices [as] 
established by the department of environmental services.”  Id.  In determining 
whether to grant or deny the application, the legislative body is required to 
consider “the suitability of the applicant with reference to his ability to comply 
with the fencing requirements [under RSA 236:123 (1993)] or other reasonable 
regulations concerning the proposed junk yard . . ., to any record of convictions 
for any type of larceny or receiving stolen goods . . . .”  RSA 236:117 (1993).   

 
In addition, as in O’Rourke, the licensing process for new junkyards 

contains certain location requirements.  See O’Rourke, 239 A.2d at 180.  For 
instance, prior to granting a license the legislative body is required to consider 
whether there are “natural or artificial barriers protecting the junk yard . . . 
from view.”  RSA 236:120 (1993).  Moreover, the statute also commands that:   
 

In passing upon the application, . . . [the local governing body] 
shall take into account the nature and development of 
surrounding property, such as the proximity of churches, schools, 
hospitals, public buildings or other places of public gatherings; 
and whether or not the use of that proposed location can be 
reasonably prevented from affecting the public health, safety, or 
morals by reason of offensive or unhealthy odors or smoke, or of 
other causes.  In no case may a license be granted for a new junk 
yard or automotive recycling yard located less than 660 feet from 
the right-of-way lines of class I, class II, class III or class III-a 
highways or located less than 300 feet from the right-of-way lines 
of class IV, class V and class VI highways.   

 
RSA 236:118 (1993).   
 
 The process for obtaining a license for an “established” junkyard, in 
contrast, is less exacting.  This is largely because, “[f]or the purposes of [the 
junkyard licensing statute,] the location of junk yards . . . already established 
are considered approved by the local governing body of the municipality where 
located and the owner of the yard considered suitable for the issuance of a 
license.”  RSA 236:125.  By deeming the location of established junkyards 
“approved by the local governing body,” RSA 236:125 effectively renders the 
location and aesthetic requirements that are imposed upon the approval of a 
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license for a new junkyard inapplicable to existing junkyards.  With those 
considerations out of the equation, all that the statute requires for approval of 
a license for an established junkyard is:  (1) the payment of a license fee, RSA 
236:122 (Supp. 2007); (2) the submission to the local governing body of “the 
information as to location which is required in an application,” RSA 236:125; 
(3) compliance with certain fencing requirements, RSA 236:123, :125; (4) 
“certification of compliance with best management practices [as] established by 
the department of environmental services for the automobile salvage industry,” 
RSA 236:121, II (Supp. 2007); (5) that the applicant has not been “convicted of 
any type of larceny or of receiving stolen goods,” id.; and (6) that “the junkyard 
[has] not become a public nuisance,” id.  Unlike the regulation in O’Rourke, 
each of these requirements is concerned with the “proper operation” of 
junkyards, and not “uniformity of land use and stability of community growth.”  
Primm, 252 P.2d at 839.  As a result, the law governing the licensing of 
established junkyards is a pure licensing scheme.   

 
The Town does not dispute that Guy’s junkyard was already established 

on the date of “passage of the subdivision.”  See RSA 236:125.  Nevertheless, 
the Town argues that Guy is subject to the more stringent licensing procedure 
for a new junkyard because he failed to “furnish the local governing body the 
information as to location which is required in an application,” as mandated by 
RSA 236:125.  Moreover, the Town contends that the licensing process for new 
junkyards is quasi-zoning and, thus, Guy’s failure to obtain a license pursuant 
to that licensing scheme has divested him of his nonconforming use status.   
 
 We need not pass upon whether the licensing process for new junkyards 
is a “quasi-zoning” statute, O’Rourke, 239 A.2d at 180, because we disagree 
with the Town that the licensing process for established junkyards provided in 
RSA 236:125 is inapplicable in this case.  To be sure, as the Town notes, the 
second sentence of RSA 236:125 states:  “Within 60 days from the passage of 
this subdivision, however, the owner shall furnish the local governing body the 
information as to location which is required in an application, together with the 
license fee . . . .”  But nothing in that language suggests that the remedy for 
failure to submit such an application is to subject established junkyards to the 
licensing process for new junkyards.  Instead, that sentence simply imposes 
another restriction on established junkyards and, as with all other 
requirements in the statute, the failure to comply opens the junkyard owner to 
potential liability for a penalty, see RSA 236:127 (1999), and gives the Town the 
right to “initiate proceedings” to, among other things, seek a “mandatory 
injunction to end the violation,” RSA 236:128 (Supp. 2007).  Accordingly, 
because RSA 236:125 is applicable in this case, we hold that Guy’s failure to 
obtain a license does not divest his junkyard of its status as a nonconforming 
use.  Cf. Carroll, 431 N.E.2d at 1348.   

 
The Town also argues that Guy lost whatever right to a nonconforming 

use he may have had by unlawfully expanding his use “onto a lot that was not 
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previously part of the operation.”  As noted above, the Town’s zoning ordinance 
bars “substantial[] expan[sion] or enlarge[ment]” of a nonconforming use.  See 
also RSA 236:124 (1993) (expressly permitting the adoption of local ordinances 
for the control of junk yards and explaining that such “ordinances shall control 
when in conflict with” the state law).  However, while the minutes of the 2006 
ZBA hearing mention that the ZBA members “spent a lot of time talking about 
where cars are located . . . and how many there are” in the junkyard, as noted 
by the trial court, “[t]he 2006 ZBA findings of fact make no mention of any 
finding that [Guy] unlawfully expanded his junkyard operations.”  (Emphasis 
added.)  We are therefore unable to ascertain whether the ZBA actually 
determined that Guy had expanded his nonconforming use, see Kalil v. Town of 
Dummer Zoning Bd. of Adjustment, 155 N.H. 307, 310-11 (2007) (finding 
remand to the ZBA appropriate where the superior court “intended to vacate 
and remand the matter because it found the text of the [ZBA] decision 
unclear”), let alone the character, nature, scope or effect on the surrounding 
neighborhood of the purported expansion, see Wickson, 146 N.H. at 331; Town 
of Hampton v. Brust, 122 N.H. 463, 469 (1982) (“where there is no substantial 
change in the use’s effect on the neighborhood, the landowner will be allowed 
to increase the volume, intensity or frequency of the nonconforming use”).  
Accordingly, we must remand this issue for proceedings consistent with this 
opinion.   

 
III 
 

 Guy argues next that the trial court erred in “rejecting [his] contention 
that the provisions of RSA 236:125 and related case law required the . . . 
[Board] to issue [him] a motor vehicle junkyard license in 2006.”  Although it is 
unclear, there appear to be two separate components to Guy’s argument on 
this issue.  First, he argues that “the ZBA assumed the licensing authority 
vested in the Board” when it held in 1999 that his junkyard was a 
nonconforming use.  Second, he asserts that the Town was required to issue 
him a license because RSA 236:125 states that upon payment of “the license  
fee . . .  the local governing body shall issue a license” to all “already 
established” junkyards.  (Emphasis added.)  We disagree with both arguments.   
 
 To the extent that Guy is arguing that he is entitled to a license by mere 
virtue of the ZBA’s 1999 decision grandfathering his junkyard, he is in error.  
See, e.g., Dembo, 719 A.2d at 1015 (holding that a landowner who has 
obtained nonconforming use status is still required to obtain a license to 
operate a business and comply with “later police power regulations governing 
the manner or operation of use” of the property); Costa, 840 N.Y.S.2d at 167 
(explaining that nonconforming uses “remain[] obligated to comply – in all 
respects – with other applicable laws and ordinances”).  Nonconforming use 
status does not confer upon its holder an unfettered right to operate in 
circumvention of licensing laws.  As already discussed at length above, the 
power to zone and to license are “distinct powers that do not conflict with each 
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other.”  Willow Creek Ranch v. Town of Shelby, 611 N.W.2d 693, 700 (Wis. 
2000).  Therefore,   
 
 [a] zoning ordinance is not in its legal effect like a license or 
 legislative sanction to carry on in a district every kind of business 
 that may not be expressly excluded therefrom, and if there are 
 reasons apart from the zoning law why the business may not 
 legally be carried on in the district, the zoning law . . . furnishes no 
 protection to it.   
 
Marshall v. Holbrook, 177 N.E. 504, 506 (Mass. 1931).   
 
 Nor do we agree that RSA 236:125 required the Town to issue Guy a 
license.  Guy’s argument on this point ignores the express language of the 
statute.  Although it states that upon payment of “the license fee . . .  the local 
governing body shall issue [the applicant] a license,” (emphasis added), RSA 
236:125 also explicitly provides that the owner of an established junkyard 
must “furnish the local governing body the information as to location which is 
required in an application” and “comply with all other provisions of this 
subdivision including the fencing requirements set forth in RSA 236:123.”  Guy 
must therefore comply with all of the requirements in the licensing statute in 
order to obtain a license to operate his junkyard, as well as a renewal of such 
license.  See RSA 236:121, II (providing that “[l]icenses shall be renewed . . . 
upon payment of the annual license fee without a hearing, if all provisions of 
this subdivision are complied with during the license period”).  The only case 
cited by Guy in support of this argument, Greene v. Town of Deering, 151 N.H. 
795 (2005), is inapposite and we decline to further address it.   

 
IV 
 

 Guy’s remaining contention is that the trial court erred by “rejecting [his] 
claim that the Board’s failure to issue [him] a junkyard license in 2006, or 
afford [him] a hearing thereon, breached [its] obligation to [him] under state 
law, unreasonably interfered with [his] occupation, [and] violated [his] 
constitutional right of due process resulting in an unconstitutional taking of 
[his] property.”  Lingering within this sweeping assertion – and the mere 
paragraph of argument that follows in his brief – are elements of a procedural 
due process claim, a substantive due process claim, and a takings claim.  
However, as stated by the trial court below, Guy has failed to “clarify whether 
he is arguing that his substantive or procedural due process rights were 
violated” and to sufficiently develop any of these arguments.  As we have 
repeatedly stated, “[j]udicial review is not warranted for complaints regarding 
adverse rulings without developed legal argument, and neither passing 
reference to constitutional claims nor off-hand invocations of constitutional 
rights without support by legal argument or authority warrants extended 
consideration.”  Appeal of Omega Entm’t, 156 N.H. 282, 287 (2007); State v. 
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Chick, 141 N.H. 503, 504 (1996) (explaining that a mere passing reference to a 
constitutional claim renders the argument waived); Keenan v. Fearon, 130 N.H. 
494, 499 (1988) (stating that “off-hand invocations” of constitutional rights 
supported by neither argument nor authority warrant no extended 
consideration).  We therefore decline to address this argument further.  The 
remaining arguments presented in this appeal are without merit and do not 
warrant further discussion.  Vogel v. Vogel, 137 N.H. 321, 322 (1993).   
 
       Reversed and remanded. 
 
 BRODERICK, C.J., and DALIANIS, GALWAY and HICKS, JJ., concurred. 
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  CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

ZONING BOARD OF ADJUSTMENT 
STAFF MEMORANDUM 

Brett Sowerby & Patricia Atchinson 
39 Spring Street 

 

 
To:   Zoning Board of Adjustment 

Prepared By:  Nathan Reichert, Director of Planning & Development and Zoning Administrator  
                       & Tiffany Adams, Zoning Executive Assistant 

Date:   May 5, 2025 – Regular Meeting 

Application Number: ZB2025-11-VAR 
 
 
HEARING NOTICE: 
Brett Sowerby & Patricia Atchinson, 39 Spring St (Tax Map 107, Lot 62), zoned R2: The applicant requests 
2 variances to allow a carport to be built +/-6.5 ft from the left-side property line shared with 43 Spring St 
where 15 ft is required and to allow 44% building coverage on the lot where 25% is allowed. ZB2025-11-
VAR 
 
SITE DESCRIPTION / BACKGROUND: 
The subject property is improved with a dimensionally non-conforming 1-family home constructed in 1880, 
per the City Assessor’s records, is non-conforming to the R2 zoning district, Class 1, minimum lot size 
requirement of 10,000 sq ft with +/- 3,920 sq ft and is not within any overlay district. There has been no 
previous ZBA action since 1995. 
 
PROPOSAL: 
In 2018 the previous property owner completed an extensive renovation which included “renovating” the 
existing garage.  “Renovating” the garage consisted of converting the portion of the garage that was directly 
under the home into the living space within the home and demolishing the remainder. The current owner 
purchased the property in 2019 after all renovations were completed and inspected by City staff.   
 
Section 703.2 of the Zoning Ordinance states: Any non-conforming building or non-conforming structure 
which is partially or wholly destroyed by reason of any cause whatsoever, including obsolescence, fire, 
explosion, storm, floods, or other acts of God, may be resumed or restored and operated in its former non-
conformity if same is done within two (2) years; thereafter, any non-conforming building or structure shall 
not be re-established if such building or structure has been discontinued for a period of two (2) years or 
more; provided, however, that the Zoning Board of Adjustment, upon an appeal from the Zoning 
Administrator’s decision concerning such resumption or restoration, may permit the resumption or 
restoration of the same building or structure if it finds: (a) that no action incorporating an intent to abandon 
the non-conforming building or structure has been taken by the owner or occupant, including but not limited 
to a change in non-conforming use to razing or remodeling the building or structure; and (b) that the failure 
to resume or restore the use during the two-year period was due to economic, regulatory, or other forces 
beyond the control of the owner or occupant. 
 
The footprint of the previous non-conforming garage structure was able to be replaced with another 
structure for up to 2 years after its demolition; +/- April 2, 2020, based on the 2018 building permit issuance 
date.  
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The applicants purchased the property on March 5, 2019.  Sometime thereafter they installed the existing 
carport at the left side of the home, without applying for or receiving a building permit. Because a permit 
was not applied for, Staff has no way to substantiate when the carport was installed, thereby requiring a 
variance for the carport to be located +/-6.5 ft from the left-side property line shared with 43 Spring Street.   
 
The installation of the carport increases the building coverage on the lot from the legal non-conforming 
38% to 44%. 
 
ZONING ORDINANCE REQUIREMENTS – VARIANCE: 
To obtain the two requested Variances from Section §309.3, the applicant must demonstrate compliance 
with each of the five Variance Criteria as set forth in Section §801.2 of the Zoning Ordinance and NH RSA 
674:33, I(b). The five criteria are state in the bold text below, followed by general staff commentary on the 
meaning and intent of each. 
 
1. Will the variance be contrary to the public interest? According to the Board of Adjustment in NH, 
2012 Edition, for a variance to be contrary to the public interest, it must unduly and to a marked degree 
violate the basic zoning objectives of the zoning ordinance. To determine this, does the variance alter the 
essential character of the neighborhood or threaten the health, safety, or general welfare of the public? 
 
2.Will the spirit of the ordinance be observed? According to the Board of Adjustment in NH, 2012 
Edition, in deciding whether or not a variance will violate the spirit and intent of the ordinance, the Board 
must determine the legal purpose the ordinance serves and the reason it was enacted. The effect of the 
variance should be evaluated in light of the goals of the Ordinance, which might begin or end with a review 
of the master plan upon which the ordinance is based. 
 
3.Is substantial justice done? According to the Board of Adjustment in NH, 2012 Edition, Board members 
must determine each case individually. They suggest that perhaps the only guiding rule is that any loss to 
the individual that is not outweighed by a gain to the general public is an injustice. 
 
4.Are values of surrounding properties diminished? According to the Board of Adjustment in NH, 2012 
Edition, if there is conflicting evidence (dueling experts) then it is the Board’s job to sift through such 
testimony and other evidence to make a finding as to whether there will be a decrease in property values. 
Board members may also draw upon their own knowledge of the area in reaching a decision on this 
standard. It is the applicant’s burden to convince the Board that it is more likely than not that the project 
will not decrease values. 
 
5.Would literal enforcement of the provisions of the ordinance result in an unnecessary hardship?  
 
a. Special Conditions: According to the Board of Adjustment in NH, 2012 Edition, Zoning imposes some 

hardship on all property owners by setting lot dimensions, allowable uses and other restrictions. 
Typically, the restrictions on one parcel are balanced by similar restrictions on other parcels in the 
same zone. When the hardship so imposed is shared equally by all property owners, no grounds for a 
variance exist. Only when some characteristic of the particular land in question makes it different from 
others can unnecessary hardship be claimed. Even within the same community, different results may 
be reached with just slightly different fact patterns. 

 
b. Fair and Substantial Relationship: Part of this standard includes whether or not a fair and substantial 

relationship exists between the general public purpose of the ordinance provisions and the specific 
application of that provision to the property. Is the restriction on the property necessary in order to give 
full effect to the purpose of the ordinance, or can relief be granted to this property without frustrating 
the purpose of the ordinance? Once the purpose of the provision has been established, the property 
owner needs to establish that, because of the special conditions of the property, application of the 
ordinance provision to their property would not advance the purposes of the ordinance provision in any 
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“fair and substantial” way. 
 
c. Reasonable Use: Is the proposed use a reasonable one? All applicants believe their proposed use 

is a reasonable one. The applicant must establish that, in light of the special conditions of the property, 
as identified above, the proposed use is a reasonable one. 

 
STAFF COMMENTS: 
The carport roof is accessible from within the applicants’ home and is also used as a deck. The applicant 
reports the presence of a membrane that prevents rainwater from draining through the structure to the 
ground beneath.  The high percentage of impervious surfaces on this lot (house, pavement, deck, and 
carport) and sloping terrain may result in increased runoff being director toward 43 Spring Street.  If 
approved, the Board may wish to consider a condition that requires specific management of runoff so that 
43 Spring Street does not receive what could potentially be a burdensome amount. 
 
Please note that there is another pathway to permitting this activity should the owner choose. The property 
is within the Patter Zones Overlay District. While the district allows more permissive setbacks it also has 
further obligations that must be met. The option to posthumously permit the deck / carport via the Pattern 
Zones overlay may also require a variance relative to impervious surface coverage. A formal calculation 
was not made to determine this need. Further, shading requirements and other site improvements would 
also need to be met as a part of participating in the Pattern Zones overlay requirements. When presented 
with the options, standard zoning or pattern zoning, the owner chose to proceed with the variance request 
under the standard zoning requirements of the R-2 zone.  
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

ZONING BOARD OF ADJUSTMENT 
VARIANCE 

Draft Decision  
Brett Sowerby & Patricia Atchinson – 39 Spring Street 

______________________________________________________________________ 
DRAFT MOTION for: 

Agenda Item 3.D 
Case ZB2025-11-VAR 
Request for Variance from Section §309.3 

Motion made by: __________________________ 
 
On May 5, 2025, at a duly-noticed meeting of the Lebanon Zoning Board of Adjustment, there 
appeared __________________________ regarding 39 Spring St (Tax Map 107, Lot 62), zoned 
R2: The applicant requests 2 variances to allow a carport to be built +/-6.5 ft from the left-side 
property line shared with 43 Spring St where 15 ft is required and to allow 44% building coverage 
on the lot where 25% is allowed. 
 
I. FINDINGS OF FACT 

Based on testimony given, application materials presented, and supporting documents submitted, 
the Lebanon Zoning Board of Adjustment makes the following findings of fact: 
 

1. The subject property is improved with a one-family home constructed in 1880. At +/- 3,920 
sq. ft., the lot is not conforming to the 10,000 sq. ft. minimum lot size required for Class 1 
lots in the R-2 District. 
 

2. The single-family home is dimensionally non-conforming on both the Pine Street and 
Spring Street sides but is conforming on the remaining two sides. 
 

3. In 2018 a building permit was issued to the previous owner to demolish a portion of the 
existing dimensionally non-conforming garage and to convert the remaining portion to 
living space. 
 

4. The subject property contains a legally non-conforming 38% building coverage. 
 

5. The ability, per Section 703.2 of the Zoning Ordinance, to restore the non-conforming 
garage structure expired 2 years after its demolition. 

 
6. The applicant has submitted testimony addressing the section §801.3 Variance criteria in 

an application received by the Planning and Development Department on April 14th, 2025. 
 

7. To obtain the requested Variance from section §309.3, the applicant must demonstrate 
compliance with each of the five variance criteria as set forth in Section 801.2 and NH 
RSA 674:33, I(b).  

 

8. ______________________________________________________________________

______________________________________________________________________ 
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9. ______________________________________________________________________

______________________________________________________________________ 

 
II. CONCLUSIONS OF LAW 

As a result of the above findings of fact and based on testimony given, application materials 
presented, and supporting documents submitted, the Board concludes the following with respect 
to the Variance criteria set forth in section §801.2 of the Zoning Ordinance  
 

1. The variance will not / will be contrary to the public interest.  

___________________________________________________________________________ 

___________________________________________________________________________ 

 

2. The spirit of the ordinance is / is not observed.  

___________________________________________________________________________ 

___________________________________________________________________________ 

 

3. Substantial justice is / is not done.  

___________________________________________________________________________ 

___________________________________________________________________________ 

 

4. The values of surrounding properties are not / are diminished.  
 

___________________________________________________________________________ 

___________________________________________________________________________ 

 

5. Literal enforcement of the provisions of the ordinance would / would not result in an 
unnecessary hardship. Owing to [the following] special conditions of the property that 
distinguish it from other properties in the area. 

___________________________________________________________________________ 
 

___________________________________________________________________________ 
 
 

6. There is not / is a fair and substantial relationship between the general public purposes 
of the ordinance provision and the specific application of that provision to the property. 
 

___________________________________________________________________________ 
 

___________________________________________________________________________ 
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7. The proposed use is / is not a reasonable one.  
___________________________________________________________________________ 

 
___________________________________________________________________________ 

 
III. DECISION 
 
Now therefore be it resolved, the Lebanon Zoning Board of Adjustment, on this 5th day of May, 
2025, hereby GRANTS / DENIES the Variance from Section §309.3, pursuant to Section §801.2 
of the Zoning Ordinance to  allow a carport to be built +/-6.5 ft from the left-side property line 
shared with 43 Spring St where 15 ft is required and to allow 44% building coverage on the lot 
where 25% is allowed. , as set forth above and per testimony, plans, and materials submitted, 
and per the following conditions:  
    

1. The Applicant shall apply for a building permit.   

2. ______________________________________________________________________

______________________________________________________________________ 

3. ______________________________________________________________________

______________________________________________________________________ 

 

Motion seconded by: ________________________ 

 

Vote: ____________________________________ 
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City of Lebanon, NH May 2, 2025

Property Information

Property ID 107-62
Location 39 SPRING ST
Owner SOWERBY, BRETT D

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Lebanon, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 01/30/2025
Data updated 11/18/2018

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

1" = 59.96710122461083 ft
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TO: Lebanon Zoning Board of Adjustment 

FROM: Planning and Development Department Staff 
RE: 2024-2025 Proposed Zoning Amendment for 

Northern Lebanon Environmental Overlay 
   DATE:     April 28, 2025 
 
 

During the Council discussion of the Route 120 / Northern Lebanon Zoning Amendments at the Feb 19th 

City Council public hearing, the City Council indicated that they were interested in concurrently moving 
forward the proposed zoning map amendments and the environmental overlay amendments. At the same 
meeting a portion of the Centerra map amendments were passed. Due to a possible notice issue Staff 
recommended re-noticing the entire zoning map amendment package. Given Council’s desire to 
concurrently consider the Environmental Overlay along with Zoning map amendments it was agreed to 
delay consideration of the entire plan to June 18th 2025. During the pause Staff and the leadership of the 
Conservation Commission and Planning Board have developed a recommendation for The Northern 
Lebanon Environmental Overlay for Council’s consideration, attached. 

Should the Council choose to proceed a motion to send the Northern Lebanon Environmental Overlay for 
comment to the Zoning Board, Planning Board and Conservation Commission for comment. The proposed 
schedule is attached. 

 
Conservation Commission Timeline: 
As of the Council meeting on Feb 19th, the Conservation Commission had not found the agenda time to 
begin developing the first draft of a proposed “Northern Lebanon Environmental Overlay” district. 
November’s meeting was consumed with beginning the analysis of the Route 120 study’s 
recommendations; December’s agenda was consumed with a wetland’s application and initial consideration 
of the zoning amendments; and January’s regular and special meetings were consumed with analysis of 
the proposed zoning amendments and developing recommendations for the ballot amendments. February’s 
agenda was consumed with further analysis of the remaining council amendments. In total, the 
Conservation Commission consumed nearly 9 hours of agenda time over four meetings discussing the 
zoning amendments before City Council. 

 
Chair’s Advisory Group: 
The City Council continued the consideration of the Map Amendments until further information could be 
developed concerning the schedule for the Northern Lebanon Environmental Overlay. Immediately 
following the continuance, the Chair and Vice Chair of the Planning Board suggested assembling a Chair’s 
working group to develop a draft map and language with the Conservation Commission’s Chair and Vice 
Chair. The Planning Chair and Vice-Chair are keenly interested in seeing the Route 120 / Northern Lebanon 
study yield results, most specifically in the area of housing opportunities within the corridor in addition to 
the larger environmental and social aspects of the study. On March 4th the Chairs of both the Planning 
Board and the Conservation Commission met with Mark Goodwin – Conservation Staff and Nathan Reichert 
– Planning Board Staff to establish the following schedule below along with a scope of topics for the group 
to discuss. Further advisory was made by Tim Corwin – Deputy Planning Director and Planning Board Staff 
and Brian Vincent City Engineer and Planning Board Staff. 

Topics Considered: 

1. Overlay Map – The Overlay Map is designed to contain environmental enhancements that will 
apply to unique environmental, natural resource and topographic features of the Northern Lebanon 
area. 

 
 
 
 
 

MEMORANDUM 
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2. Wildlife Crossing Corridor – The Overlay shall provide enhanced protections for maintaining the 

integrity of the Wildlife Crossing Corridor that has been identified in previous studies. Specific 
recommendations are under development. 

a. A policy example may be to limit fencing in the overlay to prevent blocking off passage 
routes for animals. 

3. Steep Slopes – Enhancing the steep slopes protections to include all lands within the overlay 
irrespective of current zoning. Steep slopes currently protect areas with a grade greater than 25% 
only within the RL-3 Zoning District. 

4. Wetlands – Potential enhancements to the already protected wetlands in the proposed map are 
included in the discussion. There are various levels of wetlands in the overlay: “High Value 
Wetlands” already enjoy a heightened level of protection that eliminates nearly all development or 
improvements within a buffer around them. All wetlands are currently protected with permitting 
requirements at the local level and the state level depending on the nature of the proposed work. 
The largest area of wetlands in the area are considered low-quality wetlands and were not granted 
additional protections in the 2012 action that protected High and Very High-quality wetlands. 

5. Conservation Land Buffers – A discussion of and recommendations concerning the possible 
enhancement of Conservation Land Buffers. 

The Chair’s Workgroup consists of the following members: 

Planning Board Chair Andrew Faunce 
Planning Board Vice-Chair Richard Ford-Burley 
Conservation Commission Chair Sarah Riley 
Conservation Commission Vice-Chair Bruce James 
Mark Goodwin – Conservation Commission Staff 
Nathan Reichert – Planning Board Staff 

Tim Corwin – Planning Board Staff 
Brian Vincent – Planning Boards Staff / City Engineer 

Policy Development Schedule: 
1. Wednesday April 16th – City Council Orders Board Consideration and motion for further review by 

Land Use Boards. 
2. Monday May 5th – Zoning Board Consideration 
3. Legal Counsel Review - Due May 1st 

4. Thursday May 8th – Conservation Commission Consideration 
5. Tuesday May 27th – Planning Board Consideration 
6. May 28th – Neighborhood meeting at DHMC, Auditorium F at 4pm 
7. TBD May 2025 – Neighborhood meeting at Co-Op 
8. Weds June 4th – Council Orders Public Hearing 
9. Thursday June 5th - Mail Legal Notice to Abutters 
10. Weds June 18th – Council Public Hearing Possible Passage 

 

The Council moved forward with the schedule proposed above. S t a f f  i s  r e q u e s t i n g  t h e  Z B A  t o  
provide feedback on the proposed a t t a c h e d  amendment. Comments from the Land Use Boards will be 
given to City Council and made available to the public for the Public Hearing scheduled on June 18. Following 
the public hearing, the amendment to Section 411 may be adopted by the City Council per Section 
1000.3.D of the Zoning Ordinance. 

 
Attachments 

1. Draft Ordinance: Section 411 
2. Map showing Environmentally Sensitive areas in the North Lebanon Study Area and the proposed 

Wildlife Corridor as agreed on by the Working Group. 
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 CITY OF LEBANON ~ PLANNING & DEVELOPMENT

MEMORANDUM 

TO: 

FROM: 

RE: 

DATE: 

Lebanon Zoning Board of Adjustment

Planning and Development Department Staff 

2024-2025 Proposed Zoning Amendment for 
Northern Lebanon Environmental Overlay 

May 1, 2025

The Following is a draft proposal for the Northern Lebanon Environmental Overlay District: 

SECTION 411 Northern Lebanon Environmental Overlay District 1 
2 

411.1 Purposes. 3 
The purposes of the Northern Lebanon Environmental Overlay District are to: 4 

A. In the face of increasing interaction with humans and human development in Northern Lebanon,5 
preserve the watershed and wetlands of the Northern Lebanon ecosystem, including the flow of6 
water from upland to wetland, and encourage the protection of high-quality wetlands located in7 
the Northern Lebanon ecosystem, which require naturally vegetated buffers for the integrity of8 
their ecosystems. These provide flood protection and mitigation, recharge groundwater supply,9 
augment stream flow during dry periods, provide wildlife habitat, and enhance water quality, all of10 
which are either important or essential for human well-being and economic stability.11 

B. Preserve and protect the integrity of the wildlife corridor and crossings that connect otherwise12 
fragmented habitats in the Northern Lebanon ecosystem, as well as preserving and maintaining13 
interconnected wildlife habitats for native flora and fauna more generally. Doing so is vital for14 
enabling wildlife movement, promoting genetic diversity in wildlife populations, and maintaining the15 
biodiversity and ecological health of the region, and furthermore prevents the need for investment16 
in expensive restoration measures in the future.17 

C. Preserve and protect the integrity of the steep slopes in Northern Lebanon. Development on such18 
slopes disturbs vital and fragile ecosystems and causes expensive negative impacts such as soil19 
erosion and stream sedimentation; unnecessary loss of vegetative ground cover and destruction20 
of trees; on-site waste disposal problems; difficult street construction; and frequent street21 
maintenance.22 

D. Preserve, protect, and enhance scenic, scientific, and educational values associated with the23 
conservation lands within Northern Lebanon. Conservation lands are a vital part of the character of24 
the City of Lebanon and should be preserved for the present and future generations.25 

26 
411.2 Description of Northern Lebanon Environmental Overlay District. 27 
The Northern Lebanon Environmental Overlay District includes all areas as depicted on the Official 28 
Lebanon GIS system map. 29 

30 
411.3 Permitted Uses. 31 
Uses permitted on the respective use tables of the underlying zoning district which overlap with (a) the 32 
1000’ wildlife corridor, (b) wetlands or a 100’ buffer around wetlands (as defined by DES standards and to 33 
the satisfaction of the Zoning Official), and/or (c) the steep slopes shall be permitted only with the 34 
concurrent approval of a Northern Lebanon Environmental Overlay Conditional Use Permit by the 35 
Planning Board. 36 

37 
411.4 Accessory structures and minor expansions. 38 
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An accessory structure or building addition with a footprint up to a cumulative 500 square feet may be 39 
administratively approved by the Zoning Official upon demonstration by the applicant that the project 40 
meets the Conditional Use Permit criteria set forth in Section 411.5. If in the event that the Zoning Official 41 
cannot determine that the proposed addition of use or structure meets the Conditional Use Permit criteria, 42 
then the applicant shall make a complete application to the Planning Board for the Board’s consideration.     43 
 44 
411.5 Conditional Use Permit. 45 
In passing upon any application for a Conditional Use Permit, the Planning Board shall make each of the 46 
following findings: 47 

A. The proposed project does not have an adverse impact on the free movement of wildlife through 48 
the corridor. 49 

B. The proposed project does not create a hazard or nuisance to the wildlife corridor, wildlife 50 
crossings, wetlands, vernal pools, steep slopes, or essential ecosystem inter-conductivity within 51 
the Northern Lebanon Environmental Overlay District. 52 

C. The General Welfare of the Northen Lebanon Environmental Overlay will be protected. 53 
D. The proposed project aligns with the spirit and intentions of the Northern Lebanon Environmental 54 

Overlay district as laid out in Section 411.1. 55 
 56 
411.6 Enhanced Regulatory Requirements. 57 
An application for a Conditional Use Permit shall demonstrate compliance with the following additional 58 
requirements:  59 

A. The requirements of Section 403 Steep Slopes District.  60 
B. Within any wetland or within 100’ of any wetland, enhanced stormwater wetland protections shall 61 

be employed including:  62 
1. No net expansion of impervious surface shall be permitted for existing developed lots. 63 

Within the Northern Lebanon Environmental Overlay District, there shall exist a 100-foot 64 
buffer around any and all wetlands, within which the density of impervious coverage shall 65 
in no area exceed 100 square feet per 500 contiguous square feet.    66 

2. The use of low impact design principles for stormwater management shall be employed. 67 
3. Stormwater treatment must conform to Enhanced Wetland Buffer Standards as set out in 68 

SPR 6.6(?) unless waived by the Planning Board during the site plan review process. 69 
4. Retention of natural vegetation and/or establishment of vegetation and plantings, as 70 

required by the Planning Board in the site plan review process, in order to protect water 71 
quality and enhance the riparian and wetland habitats. 72 

C. Where a property abuts or is within 100’ of a high or very high wetland complex signage identifying 73 
the sensitive nature of the area and dissuading interaction with the wetland shall be posted and 74 
maintained. (Reference High and Very High-quality wetlands further depicted in the Lebanon 75 
Wetland Overlay District map adopted March 12, 2013.)  76 

1. When possible gathering spaces, walking pathways and play areas should be included in 77 
the design for the neighborhood and site plan to encourage outdoor recreation in an area 78 
that is not environmentally sensitive.    79 

D. Fences, walls or other human made impediments to the free movement of wildlife through the 80 
corridor are not permitted unless otherwise required by rule, regulation, or law.  81 

1. When an impediment is required, an alternative wildlife travel pathway shall be provided 82 
Enhancements such as open space, wildlife crossing culverts or overpasses and proven 83 
engineering solutions that mitigate adverse impacts on wildlife movement are then 84 
required.  85 

E. Wildlife travel pathways when identified shall be noted with signage discouraging human 86 
interaction. 87 

 88 
411.7 Environmental Impact Assessment.  89 
The Planning Board may require the applicant, at the applicant’s expense, to submit an environmental 90 
impact assessment authored by a qualified environmental scientist to supplement an application made 91 
under this section. 92 
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 93 
411.8. Interested Parties. 94 
The Lebanon Conservation Commission is hereby determined to be an interested party to any Planning 95 
Board proceeding under this section. Upon receipt of an application, the Planning Board shall 96 
immediately forward a copy of the complete application to the Conservation Commission. The 97 
Conservation Commission shall receive notice of all proceedings of the Planning Board, and the Planning 98 
Board shall give due weight to all evidence submitted to it by the Conservation Commission. 99 
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