
LEBANON ZONING BOARD OF ADJUSTMENT
APRIL 5, 2021 - 7:00 PM

REMOTE VIA MICROSOFT TEAMS
LEBANONNH.GOV/LIVE

1. Call to Order

 A. Review of meeting procedures and NH RSA 91-A “Right-to-Know” 
requirements.

2. Approval of Minutes
 A. March 1, 2021
3. Public Hearing Items

 

A. Ohana, LLC, 83 NH Route 4A (Tax Map 98, Lot 7), zoned RL-2: 
Applicant requests a Special Exception pursuant to Article VII, 
Section 702.5 of the Zoning Ordinance to expand the current non-
conforming “seasonal” restaurant use to year-round and include an 
ice cream trailer. ZB2021-05-SE - Continued from March 1, 2021

 

B. 10 School Street, LLC, 10 School Street (Tax Map 92, Lot 5), zoned 
R-2: Applicant requests a Variance from Article III, Section 309.3 of 
the Zoning Ordinance to construct an exterior stairway to be located 
+/- 16 ½ ft. from the rear property line where 20 ft. is the minimum 
required. ZB2021-06-VAR

 

C. Altaria Hotel, LLC, 25 Foothill Street (Tax Map 24, Lot 14, Plot 100); 
Anagnost Upper Valley, LLC, 18 Merchant Street (Tax Map 24, Lot 
14, Plot 200); Altaria Lebanon Park, LLC, 260 NH Route 120 (Tax 
Map 24, Lot 14), 6, 15, 5, & 14 Merchant Street (Tax Map 24, Lot 14, 
Plots 300, 400, 500, & 600), 0 NH Route 120 (Tax Map 24, Lot 14, 
Plot 700), and 1 Foothill Street (Tax Map 24, Lot 14, Plot 800); zoned 
IND-L: Applicant proposes to convert the hotel use at 25 Foothill 
Street to a multi-family dwelling. In order to allow the proposed 
conversion, the applicant requests a Variance from Article V, Section 
501.4.D of the Zoning Ordinance to permit the residential density of 
the Altaria PUD to exceed the maximum allowed in a commercial 
planned unit development. ZB2021-07-VAR

 
D. XYZ Dairy, LLC, 215-217 N. Main Street (Tax Map 21, Lot 1), zoned 

RL-2: An appeal pursuant to Article VII, Section 702.2 of the Zoning 
Ordinance to allow the resumption of a discontinued non-conforming 
use of the subject property . ZB2021-08-AAD

4. Staff Comments
5. Adjournment

The order of agenda items is subject to change. 
 
Due to the current situation with the COVID-19 Pandemic, the City of Lebanon is offering its meetings via Microsoft 
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Lebanon Zoning Board of Adjustment Agenda
April 5, 2021    

Teams. Members of the public are encouraged to attend by going to LebanonNH.gov/Live where you will find 
instructions on how to enter the meeting. Members of the public will be able to participate and ask questions through 
the Microsoft Teams software or by phone. Please visit LebanonNH.gov/Live for full details.
 
If you have any questions or would like to view the files for the application identified above, please contact the 
Planning & Development Department by sending an e-mail to planning@lebanonnh.gov, or by calling 603-448-1457, 
or by visiting the Planning and Development Office located in City Hall during regular work hours, Monday through 
Thursday, 7AM to 5PM. The application materials will also be posted to the City's website 
at LebanonNH.gov/Agendas.

Page 2 of 65

https://lebanonnh.gov/live
https://lebanonnh.gov/live
mailto:planning@lebanonnh.gov
https://lebanonnh.gov/agendas


Agenda 
Zoning Board of Adjustment 
April 5, 2021 
 
 
Agenda Item #2A 
Approval of Minutes 
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DRAFT 
LEBANON ZONING BOARD OF ADJUSTMENT 

REGULAR MEETING AGENDA 
REMOTE VIA MICROSOFT TEAMS 

LebanonNH.gov/Live 
MONDAY, March 1, 2021 

7:00 PM 
 
MEMBERS PRESENT:  Chair William Koppenheffer, Vice Chair Jennifer Mercer, Dan Nash, Alan 

Patterson Sr., Jeremy Katz, Dave Newlove, (Alt), Paul McDonough (Alt)  
 
MEMBERS ABSENT:  NONE 
  
STAFF PRESENT:  Tim Corwin – Senior Planner and Zoning Administrator   
________________________________________________________________________________ 
 
1.   CALL TO ORDER  1 
 2 
The meeting was called to order at 7:00 PM by Chair Koppenheffer.  3 
 4 
Board Members who participated remotely are listed above.    5 
 6 

A. Review of meeting procedures and NH RSA 91-A “Right-to-Know” requirements  7 
 8 
Mr. Corwin delivered the Right to Know procedures to the Members and the Public.      9 
 10 
2.   APPROVAL OF MINUTES   11 
 12 

A. February 1, 2021 13 
 14 
Mr. Patterson MOVED to approve the February 1, 2021 Minutes as presented in the March 1, 2021 15 
agenda packet with amendment.   16 
Seconded by Mr. Nash. 17 
 18 
Amendment: Page 3, Line 41; Add ‘No one who appeared said they objected to the project.’   19 
 20 
Roll Call Vote    21 
Mr. Katz, Mr. Patterson, Mr. Nash, Vice Chair Mercer and Chair Koppenheffer all voting Yea.   22 
None voted Nay. 23 
*The Vote on the Motion was unanimously approved (5-0).   24 
 25 
3.   PUBLIC HEARING ITEMS 26 
 27 

A. Ohana, LLC, 83 NH Route 4A (Tax Map 98, Lot 7), zoned RL-2: Applicant requests a  28 
Special Exception pursuant to Article VII, Section 702.5 of the Zoning Ordinance to expand 29 
the current non-conforming “seasonal” restaurant use to year-round and include an ice cream 30 
trailer. ZB2021-05-SE 31 

 32 
Michael Donnelly and Bill Beattie from the Ohana, LLC appeared on behalf of the application.  Mr. 33 
Beattie, Manager, said the Bated Hook was purchased last summer.  In the past, the Bated Hook has 34 
not been open year-round, and this year they opened during the Winter and the season has been going 35 
well, even during COVID.  They are proposing, that if the demand is sufficient and the ice cream 36 
trailer is successful, they would like to continue to be open year-round.  37 
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 1 
The Chair said the most recent application documents that were provided did not address all the 2 
criteria and conditions for approval.  Some Members said the application was complete enough, and it 3 
could be moved forward, even if it is threadbare, because it is an expansion of a non-conforming use.  4 
The Board discussed the materials that were submitted and the remaining questions that concerned 5 
each Board Member. The documents could have been in more detail and expanded upon.  Some 6 
Members said if the applicants believe it is suffice, then it is up to the applicants to determine if they 7 
want to continue this evening or come back with a more complete application.  The criteria could be 8 
more complete and if the applicants are willing, more elaboration would allow the Board to make a 9 
better decision.  It can be discussed this evening, and the Board could give them some additional 10 
guidance on what is lacking.  The Chair believed the application should be continued to document all 11 
the concerns of the applicant, the neighbors, and the City.  Mr. Beattie said his is willing.  12 
 13 
Mr. Patterson MOVED to continue this Hearing to the next meeting. 14 
Seconded by Vice Chair Mercer. 15 
   16 
The Board discussed what additional information would allow the Board to make an informed 17 
decision.  Some of that information includes:  18 

• Potential year-round hours of operation, the maximum and the future goal during Winter.  19 
• Hours of operation impact on neighbors. 20 
• Outdoor lighting, duration and impact on neighbors.  21 
• Restaurant capacity and parking capacity.  22 
• Busines operations, restaurant, ice cream truck, and other business activities, such as rentals. 23 
• Ice Cream truck operations, where the truck would be parked, would it travel, and if so 24 

where.  25 
  26 
The Board discussed which portions of the zoning ordinance are applicable to this application,   27 
 28 
Roll Call Vote    29 
Mr. Katz, Mr. Patterson, Mr. Nash, Vice Chair Mercer and Chair Koppenheffer all voting Yea.   30 
None voted Nay. 31 
*The Vote on the Motion was unanimously approved (5-0).    32 
      33 
4. DELIBERATION 34 
 35 

A. Robert G. Oakes & John T. Oakes, 92 Riverside Drive (Tax Map 111, Lot 16), zoned 36 
RL-1: Applicants obtained a Variance from Article III, Section 312.2 of the Zoning 37 
Ordinance to construct commercial self-storage units, which is not a permitted use in the RL-38 
1 District (#ZB2020-08-VAR). Applicants now request an amendment to the Variance 39 
approval in order to allow larger buildings and changes to the proposed site layout. ZB2020-40 
36-VAR Continued from February 1, 2021 41 

 42 
Mr. Nash and Mr. Koppenheffer recused themselves from the hearing on February 1, 2021.   43 
Mr. Newlove and Mr. McDonough were appointed voting members for the hearing. 44 
 45 
Chair Koppenheffer turned the meeting over to Vice Chair Mercer.  The Public Hearing was closed at 46 
the previous meeting.  To benefit the Public attending this evening, the Motion was read before Board 47 
deliberation.     48 
 49 
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Mr. McDonough MOVED on February 1, 2021, at a duly-noticed meeting of the Lebanon Zoning 1 
Board of Adjustment, there appeared  Robert Oakes and his counsel, Attorney Dick Hughes on behalf 2 
of Robert G. Oakes & John T. Oakes regarding 92 Riverside Drive (Tax Map 111, Lot 16), zoned RL-1. 3 
Applicants obtained a Variance from Article III, Section 312.2 of the Zoning Ordinance to construct 4 
commercial self-storage units, which is not a permitted use in the RL-1 District (ZB2020-08-VAR). 5 
Applicants now request an amendment to the Variance approval in order to allow larger buildings and 6 
changes to the proposed site layout, as well as a Variance from Section 312.2 to allow building 7 
coverage of +/-23.33% where a maximum of 15% is allowed for Class 3 lots in the RL-1 District. 8 
ZB2020-36-VAR 9 
 10 
I. FINDINGS OF FACT 11 
 12 
Based on testimony given, application materials presented, and supporting documents submitted, the 13 
Lebanon Zoning Board of Adjustment makes the following findings of fact: 14 
 15 

1. The subject lot is a triangular-shaped property located to the east of the I-89 interchange at Exit 17, 16 
and is bounded by Dartmouth College Highway to the southeast, and Riverside Drive to the west.  17 
 18 

2. Prior to August 2020, the property was bounded by Fellows Hill Road to the north. However, in 19 
August 2020, the City Council approved a discontinuance of the portion of Fellows Hill Road 20 
located between the subject property and the City’s property at 0 Riverside Drive (identified as Tax 21 
Map 111, Lot 3, Plot 100). Ownership of the discontinued right-of-way is now held by the abutters 22 
on either side to the center of the former right-of-way. 23 
 24 

3. The property is currently improved with a one-family dwelling.  25 
 26 

4. The applicants obtained a Variance from the Zoning Board on March 2, 2020 (ZB2020-08-VAR) 27 
to remove the existing one-family dwelling and to construct commercial self-storage units. Per 28 
condition of approval #5 as set forth in the March 2, 2020 Zoning Board of Adjustment Notice of 29 
Decision, the Variance was approved with several conditions including a condition that “[t]he site 30 
plan will be substantially similar to what was presented to the Board.”  31 
 32 

5. The applicants now request an “amendment” to the Variance approval in order to allow larger 33 
buildings (+/-9,600 sq. ft. was approved as part of ZB2020-08-VAR; a total of +/-26,176 sq. ft. is 34 
now proposed) and changes to the proposed site layout. In the view of the Zoning Administrator, 35 
the revised layout is substantially different than the layout approved by the Zoning Board, and 36 
therefore does not comply with condition of approval #5 of the Board’s March 2, 2020 Notice of 37 
Decision.   38 
 39 

6. There is no procedure under state statute or the Zoning Ordinance to “amend” a Variance approval. 40 
Consequently, the applicants must reapply for the Variance from Section 312.2 of the Zoning 41 
Ordinance and demonstrate compliance with the Variance criteria. 42 
 43 

7. Moreover, the applicants now propose building coverage in an amount that exceeds the maximum 44 
permitted in the RL-1 District and, therefore, require a Variance from the maximum building 45 
coverage limitation set forth in Section 312.3 of the Zoning Ordinance.  46 

 47 
8. A self-storage facility is considered a “warehouse” pursuant to the definition of “warehouse” set 48 

forth in Appendix A of the Zoning Ordinance. A warehouse is not a permitted use in the RL-1 49 
District per Section 312.2 of the Zoning Ordinance. Consequently, in order to allow a self-storage 50 
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facility on the property, the applicants must obtain a Variance from the RL-1 District table of uses 1 
set forth in Section 312.2. 2 
 3 

9. The subject property is not served by municipal sewer and, therefore, is considered a Class 3 lot 4 
(per Appendix A, definition of “Classification (Classes) of Lots”). In the RL-1 District, maximum 5 
building coverage of 15% is allowed for Class 3 lots, whereas the applicant proposes total building 6 
coverage of the existing lot of +/-23.33%. Consequently, a Variance is required from Section 312.3. 7 
 8 

10. To obtain the requested Variances, the applicants must demonstrate compliance with each of the 9 
five variance criteria as set forth in Section 801.2 of the Zoning Ordinance and NH RSA 674:33, 10 
I(b). The applicants have submitted testimony addressing the Section 801.2 Variance criteria in an 11 
application received by the Planning & Development Department on November 16, 2020. 12 

 13 
11. The applicant testified that, after receiving the March 2020 relief, they learned that the plan upon 14 

which they had based their application was not feasible to construct. 15 
 16 

12. Abutter Eric and Susan Morrill of Fellows Hill Road testified about their concerns regarding 17 
drainage and hydraulic issues on the road.  18 
 19 

13. Abutter Tandy Tang of Mill Road testified that she was not completely opposed to having self-20 
storage at the applicant’s property, but she expressed concerns about the business hours, access in 21 
the residential neighborhood, light pollution in a dark residential area, and the increased size of 22 
the proposal.  23 
 24 

14. Abutter Scott Almstrom of Fellows Hill Road testified that if the variance was approved, he 25 
would like the use conditioned on being limited to only self-storage.  26 
 27 

II. CONCLUSIONS OF LAW 28 
 29 
As a result of the above findings of fact and based on testimony given, application materials presented, 30 
and supporting documents submitted, the Board concludes the following with respect to the Variance 31 
criteria set forth in Section 801.2 of the Zoning Ordinance:   32 
 33 

1. The variance will not be contrary to the public interest. (Section 801.2.A.1) 34 
 35 

2. The spirit of the ordinance is observed. (Section 801.2.A.2)  36 
The Board recognizes that the purpose of the RL-1 District is to provide areas of transition 37 
between denser urban areas and RL-2 and RL-3 areas, but agrees that this application does not 38 
violate that goal. 39 
 40 

3. Substantial justice is done. (Section 801.2.A.3) 41 
Construction of a storage facility, previously approved by the Board, which now proposes a larger 42 
footprint, does not violate the spirit or intent of the ordinance. 43 

 44 
4. The values of surrounding properties are not diminished. (Section 801.2.A.4) 45 

The applicant asserts, and there was no evidence presented, that the surrounding property values 46 
would be diminished in light of the improvements proposed to the current state of the property.  47 

 48 
5. Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship. 49 

Owing to [the following] special conditions of the property that distinguish it from other 50 
properties in the area (Section 801.2.A.5.a): 51 
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 1 
Testimony provided by the applicant included the unchallenged assertion that a smaller structure 2 
would not be feasible. 3 
 4 

i. There is not a fair and substantial relationship between the general public purposes of 5 
the ordinance provision and the specific application of that provision to the property. 6 
(Section 801.2.A.5.a.i) 7 

 8 
The size restrictions unfairly limit the development proposed by the applicant. 9 
 10 

ii. The proposed use is a reasonable one. (Section 801.2.A.5.a.ii) 11 
A storage facility, unopposed by any abutters, conditioned upon the successful 12 
addition of adjoining property and thereby reducing the percentage footprint, is 13 
reasonable.  Approval is contingent upon the applicant acquiring the adjacent 14 
property described in the application.  15 
 16 

III. DECISION 17 
 18 
Now therefore be it resolved, the Lebanon Zoning Board of Adjustment, on this 1st day of March, 2021, 19 
hereby GRANTS the requested Variances, as set forth above and per testimony, plans, and materials 20 
submitted, and per the following conditions:   21 
 22 

1. The applicants shall obtain site plan approval from the Planning Board, a building permit, and a 23 
certificate of occupancy; shall pay an impact fee pursuant to §213 of the Zoning Ordinance; and 24 
shall comply with all applicable local, state, and federal regulations in the construction and use of 25 
the proposed self-storage facility.   26 
 27 

2. The applicants are advised that any changes to the site layout and/or building footprint as 28 
depicted on the applicant’s exhibit, and/or any changes to the applicant’s operations as described 29 
in the application materials and at the hearing shall require a new Variance from the Zoning 30 
Board of Adjustment pursuant to Section 801.2 of the Zoning Ordinance.  31 
 32 

3. All available efforts to avoid drainage and hydraulic issues shall be required. 33 
 34 

4. The site shall be used for interior self-storage only.   35 
 36 

5. Business hours shall be limited to 6AM to 8PM. 37 
 38 

6. Artificial lighting shall be designed to limit light pollution. 39 
 40 
Seconded by Mr. Patterson. 41 
 42 
The Board discussed the addition of properties that are going to be added to the lot and the 43 
discontinuation of the Road.  This would result in the footprint covering 17% of the property.  Mr. 44 
Corwin said the sale is contingent on the applicants getting this variance.  There may be other 45 
contingencies.   46 
 47 
The original wording of Section II, 5ii was changed by adding ‘Approval is contingent upon the 48 
applicant acquiring the adjacent property described in the application.’  49 
 50 
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The original wording of Section III, 4 ‘self-storage only, including interior storage’ was changed to 1 
‘The site shall be used for interior self-storage only.’  Both changes were approved by Mr. 2 
McDonough and Mr. Patterson.  3 
 4 
Mr. Katz reviewed the recording of the original application that was approved, and he opposes the 5 
motion.  The recording from the previous application is clear in that the small size of the original 6 
structure is what made the application pass.  There is not a unique feature of the property that would 7 
show that the footprint should exceed the coverage permitted by the zoning ordinance.  The 8 
applicants request has to do with the business model not the land.  This is a very highly restricted 9 
zone and this applicant seems to be giving the applicant special privileges.  Section 5 i of the motion, 10 
if approved is a nullification of the ordinance and is in opposition of the voting populace of the City.  11 
In the future other landowners could request similar privileges and that opens the door for future 12 
problems. Vice Chair Mercer was in agreement.   13 
 14 
Mr. Patterson addressed Section III, 3 regarding drainage.  The original wording referred to 15 
‘reasonable’ efforts and was changed to read ‘All available efforts to avoid drainage and hydraulic 16 
issues shall be required.’  Mr. McDonough and Mr. Patterson approved this change to the Motion.   17 
 18 
Vice Chair Mercer restated she agreed with Mr. Katz, the original application was approved because 19 
it was a modest project.  This application increased the size of the project.  With the added land and 20 
the closed road, it is still over the allowed land coverage.  She would consider a variance that is a 21 
change, but not to this substantial change.   In this application they have not addressed the uniqueness 22 
of the property or met the hardship criteria.   23 
 24 
Mr. McDonough said Mr. Katz has raised important considerations.  The applicants were previously 25 
allowed to build a storage unit and it is a business that does not have a lot of activity.  The size is a 26 
problem but does not seem a significant size increase.  He believes that this proposal, with the 27 
improvements the applicants have agreed to, would enhance the property.   28 
 29 
The meeting was paused while Mr. Patterson’s connection to the meeting was restored.  Mr. Patterson 30 
is in agreement with all the changes to the motion. 31 
 32 
Roll Call Vote    33 
Mr. Patterson, Mr. McDonough and Mr. Newlove all voting Yea.   34 
Mr. Katz and Vice Chair Mercer voted Nay. 35 
*The Vote on the Motion was unanimously approved (3-2).    36 
 37 
Chair Koppenheffer and Mr. Nash rejoined the meeting.   38 
Vice Chair Mercer turned the meeting over to Chair Koppenheffer.   39 
 40 
5. OTHER BUSINESS-None 41 
 42 
6. STAFF COMMENTS 43 
 44 
Mr. Corwin addressed the Lebanon Welcoming Ordinance, which includes mandatory training for all 45 
Committee and Board members.  The next training is March 31, 2021.  A training video will be 46 
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provided at a later date.  The Board will attend the March 31 training at 7:00 PM.  The Members were 1 
asked to contact the City Manager to acknowledge their attendance.   2 
   3 
7. ADJOURNMENT 4 
 5 
Mr. Patterson MOVED to adjourn the meeting at 7:59 PM. 6 
Seconded by Mr. Nash. 7 
 8 
Roll Call Vote    9 
Mr. Katz, Mr. Patterson, Mr. Nash, Vice Chair Mercer and Chair Koppenheffer all voting Yea.   10 
None voted Nay. 11 
*The Vote on the Motion was unanimously approved (5-0).   12 
 13 
Respectfully submitted, 14 
Linda Billings 15 
Recording Secretary 16 

Page 10 of 65



Agenda 
Zoning Board of Adjustment 
April 5, 2021 
 
 
Agenda Item #3A 
Public Hearing Items 
  
 
 

 
 

 
 

 

Ohana, LLC,  
83 NH Route 4A  

(Tax Map 98, Lot 7),  
zoned RL-2   

ZB2021-05-SE  
Continued from March 1, 2021 
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Memorandum for Lebanon Zoning Board 
 

From: Ohana, LLC, DBA The Baited Hook prepared by William Beattie and Mike Donnelly 
RE: Response to additional questions requested by Lebanon Zoning Board as supplement to 
Special Exception request to formally be open year-round during normal business hours. 
Date: March 30, 2021 for April 5th Meeting. 
 
During the Board’s online meeting in March, several of the board Members requested 
additional information relating to the operation of the Baited Hook in regard to the request by 
the Baited Hook for a special exception to its current “seasonal use” to an “open year-round” 
status. 
 
The Baited Hook is a fixture of tradition and community for the Mascoma Lake Community and 
a vibrant part of the lake experience for many thousands of boaters, tourists and residents who 
enjoy the sport, recreation and life on the lake. The Baited Hook now under new management 
has a vision to be a more present part of life on the lake and serving the lake community by 
providing year-round food service. 
 
The request to operate year-round does not change the nature of the business and The Baited 
Hook has at various times operated in all 4 seasons.  The primary activities of the Baited Hook 
will be Food service.  Related to this the hook plans to organize occasional events that bring the 
community together such as this winter’s Fire and Ice that featured Ice sculptures on the lake, 
fishing and other activities. 
 
The use of a mobile ice create trailer on the premises will not change the parking or footprint of 
the business.  The trailer will be located on the paved area to the right of the hook when facing 
the lake. The hours of operation of the Baited Hook will continue to be 11-9 PM Tuesday 
through Sunday during the Summer Season (roughly May – September).  Hours and days will 
taper off to mostly weekends during the fall and winter months.  The trailer will be transported 
to support special events such as the Lebanon and Enfield Farmer’s markets, Concerts on the 
Lawn and other activities. 
 
The current restaurant capacity is 53 indoor and 21 outdoors. The current parking capacity is 
approximately 15-20 spaces on premises. 
 
And as far as any exterior lights, these would be turned off no later than 1 hour after closing, in 
Summer by 9:30 PM and in winter by 8:30 PM.  The lights do not have a long-distance impact. 
There are low lumens string lights that are kept on for security purposes, but the lights do not 
extend beyond the property. 
 
We welcome the opportunity to answer any additional questions you may have. 
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Zoning Board of Adjustment 
October 19, 2021 
 
 
Agenda Item #3B 
Public Hearing Items 
  
 
 

 
 

 
 

 

10 School Street, LLC,  
10 School Street  

(Tax Map 92, Lot 5),  
Zoned R-2   
ZB2021-06-VAR 
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____________________________________________________________________________________________________________ 

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 

TEL: 603-448-1457         FAX: 603-442-6141  WWW.LEBANONNH.GOV 

  

CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

 
 

ZONING BOARD OF ADJUSTMENT 

April 5, 2021 Meeting 

Staff Memorandum – ZB2021-06-VAR 

__________________________________________________________________________________________ 

APPLICATION INFORMATION 

 
Agenda Item: 3.B 
 
Application Type: Variance from 
§309.3 to allow a stairway to be 
constructed within the min. rear yard  
 
Location:  
10 School Street (Tax Map 92, Lot 5) 
 
Applicant/Property Owner:  
10 School Street, LLC 
 
Zoning District: R-2 
 
Property Size:  
+/-0.23 acres (+/-10,018 sq. ft.) (per 
the City Assessor’s records; property 
is non-conforming to the min. 13,000 
sq. ft. lot size required per §309.3 for 
three-family Class 1 lots in the R-2 
District) 
 
Existing Improvements: +/-2,650 
sq. ft. (finished) two-story three-
family dwelling constructed in 1855, 
per the City Assessor’s records (a 
conforming use per §309.32) 
 
Proposed Improvements: 
construction of proposed stairway at 
rear of building 
 
Overlay Districts: None 
 
Previous ZBA Action (since 1995):  
None 
 
Other Approvals Required:  

• Building Permit 
 
Attachments:  

• Application (6 pages total)  

HEARING NOTICE 

 
10 School Street, LLC, 10 School Street (Tax Map 92, Lot 5), zoned 
R-2: Applicant requests a Variance from Article III, Section 309.3 of the 
Zoning Ordinance to construct an exterior stairway to be located +/-16 
½ ft. from the rear property line where 20 ft. is the minimum required. 
ZB2021-06-VAR 

 

BACKGROUND 

 
The property is improved with a three-family dwelling constructed in 
1855 per the City Assessor’s records. At 0.23 acres, it is non-conforming 
to the 13,000 sq. ft. minimum lot size required for Class 1 lots with three 
(3) dwelling units in the R-2 District. According to the application 
materials, the home is setback 20 ft. from the rear lot line, in 
conformance with the minimum 20 ft. rear yard requirement. (As an 
aside, the home appears to be non-conforming with respect to the 
minimum 20 ft. front yard setback, as well as the 15 ft. setback required 
from the side lot line shared with the abutter to the north at 8 School 
Street (Tax Map 92, Lot 6)).  
 

PROPOSAL 

 
The applicant proposes to construct a 3 ½ ft. wide exterior stairwell to 
the rear of the building (the footprint of the stairwell is depicted on the 
application drawings, although no dimension is provided for the 
proposed length of the stairwell). According to the application materials, 
the stairwell will be located +/-16 ½ ft. from the rear property line.  
 

ZONING ORDINANCE REQUIREMENTS 

 
In the R-2 District, Class 1 lots (i.e. lots that are served by municipal 
sewer) must maintain a minimum rear yard (i.e. a space unobstructed 
by buildings and structures) of 20 ft. per Section 309.3 of the Zoning 
Ordinance. Therefore, a Variance is required to permit construction of 
the proposed stairwell, which will encroach approximately 3 ½ ft. into 
the minimum required 20 ft. rear yard.  
 
To obtain the requested Variance from Section 309.3, the applicant 
must demonstrate compliance with each of the five variance criteria as 
set forth in Section 801.2 of the Zoning Ordinance and NH RSA 674:33, 
I(b). The five criteria are set forth in the bold text below, followed by 
general staff commentary on the meaning and intent of each. 
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STAFF MEMORANDUM 

ZB2021-06-VAR 
10 School St (Tax Map 92, Lot 5) 

April 5, 2021 ZBA Meeting 
Agenda Item 3.B 
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____________________________________________________________________________________________________________ 

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 

         TEL: 603-448-1457        FAX: 603-442-6141     WWW.LEBANONNH.GOV 

Figure 1. Location Map.  

 
©2021 Google, https://lebanonnh.mapgeo.io/   

 
Figure 2. Bird’s Eye View of Subject Property (looking north).  

 
©2018 Eagleview   (image taken 5/1/2018) 
 

1. Will the variance be contrary to the public interest? According to the Board of Adjustment in 
NH, 2012 Edition, for a variance to be contrary to the public interest, it must unduly and to a 
marked degree violate the basic zoning objectives of the zoning ordinance. To determine this, 
does the variance alter the essential character of the neighborhood or threaten the health, safety, 
or general welfare of the public? 
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2. Will the spirit of the ordinance be observed? According to the Board of Adjustment in NH, 

2012 Edition, in deciding whether or not a variance will violate the spirit and intent of the 
ordinance, the Board must determine the legal purpose the ordinance serves and the reason it 
was enacted. The effect of the variance should be evaluated in light of the goals of the Ordinance, 
which might begin or end with a review of the master plan upon which the ordinance is based. 

 
3. Is substantial justice done? According to the Board of Adjustment in NH, 2012 Edition, Board 

members must determine each case individually. They suggest that perhaps the only guiding rule 
is that any loss to the individual that is not outweighed by a gain to the general public is an 
injustice. 
 

4. Are values of surrounding properties diminished? According to the Board of Adjustment in 
NH, 2012 Edition, if there is conflicting evidence (dueling experts) then it is the Board’s job to sift 
through such testimony and other evidence to make a finding as to whether there will be a 
decrease in property values. Board members may also draw upon their own knowledge of the 
area in reaching a decision on this standard. It is the applicant’s burden to convince the Board 
that it is more likely than not that the project will not decrease values. 

 
5. Would literal enforcement of the provisions of the ordinance result in an unnecessary 

hardship?  

 
a. Special Conditions: According to the Board of Adjustment in NH, 2012 Edition, Zoning 

imposes some hardship on all property owners by setting lot dimensions, allowable uses 
and other restrictions. Typically the restrictions on one parcel are balanced by similar 
restrictions on other parcels in the same zone. When the hardship so imposed is shared 
equally by all property owners, no grounds for a variance exist. Only when some 
characteristic of the particular land in question makes it different from others can 
unnecessary hardship be claimed. Even within the same community, different results may 
be reached with just slightly different fact patterns. 

b. Fair and Substantial Relationship: Part of this standard includes whether or not a fair 
and substantial relationship exists between the general public purpose of the ordinance 
provisions and the specific application of that provision to the property. Is the restriction 
on the property necessary in order to give full effect to the purpose of the ordinance, or 
can relief be granted to this property without frustrating the purpose of the ordinance? 
Once the purpose of the provision has been established, the property owner needs to 
establish that, because of the special conditions of the property, application of the 
ordinance provision to their property would not advance the purposes of the ordinance 
provision in any “fair and substantial” way. 

c. Reasonable Use: Is the proposed use a reasonable one? All applicants believe their 
proposed use is a reasonable one. The applicant must establish that, in light of the special 
conditions of the property, as identified above, the proposed use is a reasonable one. 

 
The applicant has submitted testimony addressing the Section 801.2 Variance criteria in an application 
received by the Planning & Development Department on March 2, 2021 (see attached). 
 
Attachments 
cc: Jordan Romano (via e-mail)  
 Kathie Romano (via e-mail) 
 File 
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

 
 

ZONING BOARD OF ADJUSTMENT 

April 5, 2021 Meeting 

Staff Memorandum – ZB2021-07-VAR 

__________________________________________________________________________________________ 

APPLICATION INFORMATION 

 
Agenda Item: 3.C 
 
Application Type:  
Variance from §501.4.D to permit 
residential density to exceed the 
maximum allowed in a commercial 
planned unit development 
 
Location:  
Altaria PUD, NH Route 120 (Tax 
Map 24, Lot 14) 
 
Applicant/Property Owner:  

• Altaria Hotel, LLC  

• Anagnost Upper Valley, LLC 

• Altaria Lebanon Park, LLC 
 
Zoning District:  
Light Industrial (IND-L) 
 
Overlay District(s):  

• Wetlands Conservation District 
 
Previous ZBA Action (since 1995):  

• Wetlands CUP granted in 2011 
 
Other Approvals Required:  

• Planning Board (CUP/Site 
Plan/Subdivision amendment)  

• Building Permit 
 
Attachments:  

• Altaria PUD Final Plat (Staff 
Exhibit A) 

• Application (14 pages total)  

 
 
 
 
 
 

HEARING NOTICE 

 
Altaria Hotel, LLC, 25 Foothill Street (Tax Map 24, Lot 14, Plot 100); 
Anagnost Upper Valley, LLC, 18 Merchant Street (Tax Map 24, Lot 
14, Plot 200); Altaria Lebanon Park, LLC, 260 NH Route 120 (Tax 
Map 24, Lot 14), 6, 15, 5, & 14 Merchant Street (Tax Map 24, Lot 14, 
Plots 300, 400, 500, & 600), 0 NH Route 120 (Tax Map 24, Lot 14, 
Plot 700), and 1 Foothill Street (Tax Map 24, Lot 14, Plot 800); zoned 
IND-L: Applicant proposes to convert the hotel use at 25 Foothill Street 
[part of the Altaria Planned Unit Development (PUD)] to a multi-family 
dwelling. In order to allow the proposed conversion, the applicant 
requests a Variance from Article V, Section 501.4.D of the Zoning 
Ordinance to permit the residential density of the Altaria PUD to exceed 
the maximum allowed in a commercial planned unit development. 
ZB2021-07-VAR 

 

BACKGROUND 

 
On September 12, 2011, the Planning Board approved a Conditional 
Use Permit and Final Major Subdivision (PB2011-15-FMAJ) for an 8-lot 
Industrial Planned Unit Development (Altaria PUD) located off of NH 
Route 120. For reference, the final approved PUD layout is attached as 
Staff Exhibit A, and an excerpt of the City’s Tax Map showing the Altaria 
PUD lot lines is shown below as Figure 1.  
 
Section 501.4.D of the Zoning Ordinance (both as it provided when then 
PUD was originally approved and currently) allows multi-family 
dwellings within a PUD, with the permitted residential density based on 
“a maximum of 25% of the net land area of the PUD not planned for 
open space, roads, or utilities and calculated at a density of 13 dwelling 
units per acre.” In the context of the Altaria PUD, the Section 501.4.D 
calculation allows a maximum of 34 dwelling units in the PUD.  
 
The uses approved for the PUD included a mix of hotel, retail/service, 
office/R&D, and residential as follows (graphic taken from cover sheet 
of approved PUD plan):  
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The hotel was constructed on Lot 1 of the PUD (i.e. 25 Foothill Street) in 2014. It was operated as the 
Element Hotel until a fire in December 2019 heavily damaged the interior. The building has sat vacant 
since the 2019 fire. A 33-unit multi-family residential building was constructed on Lot 2 of the PUD (i.e. 
18 Merchant Street) in 2019 (at 33-units, the multi-family dwelling is one dwelling unit less than the 34-
unit maximum permitted). The remaining lots in the PUD have not yet been developed.  
 

PROPOSAL 

 
The applicant proposes to convert the vacant building on Lot 1 of the PUD (i.e. the former Element Hotel 
building) to a 120-unit multi-family building. To do so, the applicant requires a Variance to allow the 
residential density to exceed the maximum 34 dwelling units allowed per Section 501.4.D of the Zoning 
Ordinance. If the Variance is approved, the applicant will also need to apply to the Planning Board for an 
amendment to the Altaria PUD Conditional Use Permit (and possibly an amendment to the approved 
plan pursuant to the Site Plan Review and/or Subdivision Regulations).    
 
Figure 1. Altaria PUD (Tax Map Excerpt).  

 
©2021 Google, https://lebanonnh.mapgeo.io/ 

 

ZONING ORDINANCE REQUIREMENTS 

 
As a threshold matter, staff recommends that the Board consider whether the applicant’s proposed use 
– as described by the applicant in their application materials – is a “hotel” or a “multi-family dwelling”. If 
the Board determines that the applicant’s proposed use meets the definition of “hotel”, then no Variance 
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is required since a hotel is already an approved use of the site (per Section 501.D.4 of the Zoning 
Ordinance and pursuant to the existing Altaria PUD Planning Board approvals). For reference in 
evaluating what use category the applicant’s proposed use falls within, pasted below are the definitions 
of “hotel” and “multi-family dwelling” as those terms are defined in Appendix A of the Zoning Ordinance.  
 

• A “hotel” is defined as: “A building designed for or used commercially as more or less temporary 
living quarters for persons who are lodged with or without meals in which are ten or more sleeping 
rooms usually occupied singularly or by families of transients.”  
 

• A “multi-family dwelling” is defined as: “A dwelling with three (3) or more dwelling units.” 
Related definitions include:  

o “Dwelling” which is defined as: “A building designed for and used primarily by one or more 
families for living quarters, but not including manufactured homes, trailers of any kind, 
hotels, motels, group residences, lodging houses, institutional homes, residential clubs, or 
other commercial accommodations offered for occupancy.”  

o “Dwelling unit” is defined as: “One or more rooms connected together, constituting a 
separate, independent housekeeping establishment for owner occupancy, rental or lease, 
and physically separated from any other rooms or dwelling units which may be in the same 
structure, and containing independent cooking, sanitary and sleeping facilities. The term 
includes sectional homes and modular units but does not include manufactured home, 
motel, hotel, lodging house or similar structures.”  

 
If the Board determines that the proposed use is a “multi-family” dwelling, the applicant requires a 
Variance from Section 501.4.D of the Zoning Ordinance to permit the residential density of the Altaria 
PUD to exceed the maximum allowed in a commercial planned unit development. Section 501.4.D 
provides, in relevant part, as follows: “The density of residential uses allowed pursuant to [Section 
501.4.D] shall be determined based on a maximum of 25% of the net land area of the PUD not planned 
for open space, roads, or utilities and calculated at a density of 13 dwelling units per acre.” As noted 
above, this calculation allows 34 dwelling units within the Altaria PUD, 33 of which have already been 
constructed. Since the applicant is requesting to convert the hotel into 120 dwelling units, a Variance is 
needed to allow the PUD to have a total of 153 dwelling units (120 proposed + 33 existing), where a 
maximum of 34 units are allowed.  
 
To obtain the requested Variance from Section 501.4.D, the applicant must demonstrate compliance with 
each of the five variance criteria as set forth in Section 801.2 of the Zoning Ordinance and NH RSA 
674:33, I(b). The five criteria are set forth in the bold text below, followed by general staff commentary 
on the meaning and intent of each.   
 

1. Will the variance be contrary to the public interest? According to the Board of Adjustment in 
NH, 2012 Edition, for a variance to be contrary to the public interest, it must unduly and to a 
marked degree violate the basic zoning objectives of the zoning ordinance. To determine this, 
does the variance alter the essential character of the neighborhood or threaten the health, safety, 
or general welfare of the public? 
 

2. Will the spirit of the ordinance be observed? According to the Board of Adjustment in NH, 
2012 Edition, in deciding whether or not a variance will violate the spirit and intent of the 
ordinance, the Board must determine the legal purpose the ordinance serves and the reason it 
was enacted. The effect of the variance should be evaluated in light of the goals of the Ordinance, 
which might begin or end with a review of the master plan upon which the ordinance is based. 
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3. Is substantial justice done? According to the Board of Adjustment in NH, 2012 Edition, Board 
members must determine each case individually. They suggest that perhaps the only guiding rule 
is that any loss to the individual that is not outweighed by a gain to the general public is an 
injustice. 
 

4. Are values of surrounding properties diminished? According to the Board of Adjustment in 
NH, 2012 Edition, if there is conflicting evidence (dueling experts) then it is the Board’s job to sift 
through such testimony and other evidence to make a finding as to whether there will be a 
decrease in property values. Board members may also draw upon their own knowledge of the 
area in reaching a decision on this standard. It is the applicant’s burden to convince the Board 
that it is more likely than not that the project will not decrease values. 

 
5. Would literal enforcement of the provisions of the ordinance result in an unnecessary 

hardship?  

 
a. Special Conditions: According to the Board of Adjustment in NH, 2012 Edition, Zoning 

imposes some hardship on all property owners by setting lot dimensions, allowable uses 
and other restrictions. Typically the restrictions on one parcel are balanced by similar 
restrictions on other parcels in the same zone. When the hardship so imposed is shared 
equally by all property owners, no grounds for a variance exist. Only when some 
characteristic of the particular land in question makes it different from others can 
unnecessary hardship be claimed. Even within the same community, different results may 
be reached with just slightly different fact patterns. 
 

b. Fair and Substantial Relationship: Part of this standard includes whether or not a fair 
and substantial relationship exists between the general public purpose of the ordinance 
provisions and the specific application of that provision to the property. Is the restriction 
on the property necessary in order to give full effect to the purpose of the ordinance, or 
can relief be granted to this property without frustrating the purpose of the ordinance? 
Once the purpose of the provision has been established, the property owner needs to 
establish that, because of the special conditions of the property, application of the 
ordinance provision to their property would not advance the purposes of the ordinance 
provision in any “fair and substantial” way. 
 

c. Reasonable Use: Is the proposed use a reasonable one? All applicants believe their 
proposed use is a reasonable one. The applicant must establish that, in light of the special 
conditions of the property, as identified above, the proposed use is a reasonable one. 

 
The applicant has submitted testimony addressing the Section 801.2 Variance criteria in an application 
received by the Planning & Development Department on March 18, 2021 (see attached). 
 
 
Attachments 
 
cc: Altaria Hotel, LLC (via e-mail)  
 Anagnost Upper Valley, LLC 

Altaria Lebanon Park, LLC 
 File 
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51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766 

TEL: 603-448-1457         FAX: 603-442-6141  WWW.LEBANONNH.GOV 

  

CITY OF LEBANON ~ PLANNING & DEVELOPMENT 
 

 
 

ZONING BOARD OF ADJUSTMENT 

April 5, 2021 Meeting 

Staff Memorandum – ZB2021-08-AAD 

__________________________________________________________________________________________ 

APPLICATION INFORMATION 

 
Agenda Item: 3.D 
 
Application Type:  
Appeal per Section 702.2 to permit 
resumption of non-conforming use  
 
Location: 215 N. Main Street (Tax 
Map 21, Lot 1) 
 
Applicant/Property Owner:  
XYZ Dairy, LLC 
 
Zoning District:  
Rural Lands Two (RL-2)  
 
Property Size: +/-1.07 acres (per the 
City Assessor’s records; the property 
is non-conforming to the minimum 3-
acre lot size required per §313.3 for a 
Class 3 lot in the RL-2 District) 
 
Existing Improvements/Use: 
currently vacant; two one-family 
dwellings formerly occupied the 
property and were demolished in 2019  
 
Proposed Improvements: 
construction of two (2) one-family 
dwellings; proposed size of dwellings 
unknown  
 
Overlay Districts:  

• Riverbank Protection District 
 
Previous ZBA Action (since 1995):  
None 
 
Other Approvals Required:  

• Building Permit 

• NH DES Shoreland Permit 

• NH DES septic system approval  
 
Attachments:  

• Application (19 pages total)  

HEARING NOTICE 

 
XYZ Dairy, LLC, 215-217 N. Main Street (Tax Map 21, Lot 1), zoned 
RL-2: An appeal pursuant to Article VII, Section 702.2 of the Zoning 
Ordinance to allow the resumption of a discontinued non-conforming 
use of the subject property [two (2) one-family dwelling principal 
buildings where only one (1) principal building is allowed in RL-2 District 
per Section 205]. ZB2021-08-AAD 

 

BACKGROUND 

 
The subject property is a 1.07 acre lot, which is non-conforming to the 
minimum 3-acre lot size required for Class 3 lots in the RL-2 District. 
Until 2019, the subject property was improved with two (2) one-family 
dwellings. With two principal buildings, the property was non-
conforming to Section 205 of the Zoning Ordinance which provides that, 
“[t]here shall be only one principal structure on a lot in the residential 
districts.” The homes as they appeared prior to demolition are shown in 
Figure 3 below. Based on the plot plan submitted by the applicant, it 
appears that one of the homes (circled in red in Figure 1 below) was 
non-conforming to the minimum 35 ft. side yard required for Class 3 lots 
in the RL-2 District (note that the plot plan incorrectly identifies the 
minimum required rear and side setbacks which are 30 ft. and 35 ft., 
respectively, per Section 313.3 of the Zoning Ordinance).  
 
A building permit for the demolition of the two homes was issued on 
December 6, 2018 (#BP2018-00397). According to the applicant, the 
homes were demolished on April 25, 2019. 
 
Figure 1. Excerpt of Applicant’s Plot Plan.  

 

Page 43 of 65



STAFF MEMORANDUM 

ZB2021-08-AAD 
215 N. Main St (Tax Map 21, Lot 1) 

April 5, 2021 ZBA Meeting 
Agenda Item 3.D 

Page 2 of 4 

 

____________________________________________________________________________________________________________ 
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Figure 2. Location Map.  

 
©2021 Google, https://lebanonnh.mapgeo.io/   

 
Figure 3. Bird’s Eye View of Subject Property (looking west) (photo taken prior to demolition of homes).  

 
©2018 Eagleview   (image taken 4/27/2018) 
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PROPOSAL 

 
The applicant proposes to construct two (2) one-family dwellings on the lot, thereby resuming the non-
conformity with respect to Section 205 of the Zoning Ordinance which prohibits more than one (1) 
principal building on properties in the residential zoning district. Because the non-conformity was not 
resumed within two (2) years, the proposed resumption of the two principal building non-conformity 
requires approval from the Zoning Board of Adjustment pursuant to Section 702.2 of the Zoning 
Ordinance. 
 

ZONING ORDINANCE REQUIREMENTS 

 
Section 702.2 of the Zoning Ordinance (“Resumption of Use”) provides as follows:  

 
Any non-conforming use shall not be re-established if such use has been discontinued for 
a period of two (2) years; provided, however, that the Zoning Board of Adjustment, upon 
an appeal from the Zoning Administrator’s decision concerning such discontinuance, may 
permit the re-establishment of the same use if it finds: (a) that no action incorporating an 
intent to abandon the non-conforming use has been taken by the owner or occupant, 
including but not limited to a change to a permitted use or razing or remodeling of a 
building; and (b) that the failure to continue or re-establish the use during the two-year 
period was due to economic, regulatory or other forces beyond the control of the owner or 
occupant.  

 
The building permit issued for the demolition of the homes included the following condition of approval:  
 

 
 
 
The building/demolition permit was issued on December 6, 2018, and no building permit application for 
construction of the new dwelling has been submitted. By no measure will the non-conforming two principal 
building use resume with the two-year timeframe required by Section 702.2 of the Zoning Ordinance. 
Consequently, an appeal to the Zoning Board pursuant to Section 702.2 is required in order to allow the 
non-conforming use to resume. 
 
As noted above, Section 702.2 allows the Zoning Board to approve the resumption of a non-conforming 
use beyond the two (2) year timeframe. In order to grant such an appeal, the Board must find:  
 

(a) that no action incorporating an intent to abandon the non-conforming use has been 
taken by the owner or occupant, including but not limited to a change to a permitted 
use or razing or remodeling of a building; and  
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(b) that the failure to continue or re-establish the use during the two-year period was due 

to economic, regulatory or other forces beyond the control of the owner or occupant.  
 
Please note that Section 702.3 of the Zoning Ordinance, which is referenced in the attached letter from 
the applicant dated March 18, 2021, is not relevant to this application. Neither is Section 702.5 which the 
Zoning Administrator mistakenly referenced in the attached December 9, 2020 e-mail to the applicant. 
The Zoning Administrator’s December 9, 2020 e-mail also mistakenly quotes Section 703.2 instead of 
Section 702.2.  
 

STAFF COMMENTS 

 
Staff recommends that any approval of the applicant’s appeal include conditions to:  
 

• Establish the timeframe within which the applicant must file a complete building permit and obtain 
a final certificate of occupancy for both homes;  
 

• Prior to submission of a building permit application, require the applicant to obtain all required 
state approvals including but not limited to NH DES shoreland and septic approval, and a driveway 
permit from NH DOT;  
 

• Prior to submitting an application to NH DES for septic approval, require the applicant to first 
obtain approval of the septic design from the Zoning Administrator for the purpose of verifying 
compliance with the Riverbank Protection District requirements set forth in Section 410 of the 
Zoning Ordinance;  

 
• Require that the proposed homes meet the minimum required setbacks for Class 3 lots in the RL-

2 District, in addition to complying with all other applicable zoning requirements (other than 
Section 205).   

 
 
Attachments 
 
cc: XYZ Dairy, LLC (via e-mail)  
 Lyme Properties (via e-mail) 
 File 
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